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Item 1.01.  Entry into a Material Definitive Agreement.
 
Purchase Agreement
 

On May 15, 2013, VIVUS, Inc. (the “Company”) entered into a purchase agreement (the “Purchase Agreement”) with Deutsche Bank Securities
Inc., as representative of the several initial purchasers named therein (collectively, the “Initial Purchasers”), relating to the sale by the Company of $220
million aggregate principal amount of 4.50% convertible senior unsecured notes due May 1, 2020 (the “Notes”) in a private placement (the “Notes Offering”)
to qualified institutional buyers pursuant to Rule 144A under the Securities Act of 1933, as amended (the “Securities Act”). Under the terms of the Purchase
Agreement, the Company has granted to the Initial Purchasers a 30-day option to purchase up to an additional $30 million aggregate principal amount of the
Notes. The net proceeds to the Company are expected to be approximately $213 million after deducting discounts and commissions to the Initial Purchasers
and estimated offering expenses. The Notes Offering is expected to close on May 21, 2013, subject to customary closing conditions.

 
The Purchase Agreement contains customary representations, warranties and agreements by the Company, customary conditions to closing,

indemnification obligations of the Company and the Initial Purchasers, including for liabilities under the Securities Act, other obligations of the parties and
termination provisions. The representations, warranties and covenants contained in the Purchase Agreement were made only for purposes of such agreement
and as of specific dates, were solely for the benefit of the parties to such agreement and may be subject to limitations agreed upon by the contracting parties.

 
A copy of the Purchase Agreement is attached hereto as Exhibit 1.1 and is incorporated herein by reference. The foregoing description of the terms

of the Purchase Agreement is qualified in its entirety by reference to such exhibit.
 



Capped Call Transaction
 

In connection with the Notes Offering, on May 15, 2013, the Company also entered into a capped call transaction with Deutsche Bank AG, London
Branch (the “Capped Call”). The Capped Call has an initial strike price of approximately $14.86 per share, which corresponds to the initial conversion price
of the Notes. The Capped Call covers, subject to anti-dilution adjustments, approximately 14,800,000 shares of common stock, $0.001 par value per share, of
the Company (the “Common Stock”). The Capped Call is intended to reduce the potential dilution and/or offset potential cash payments in excess of the
principal amount of converted Notes upon conversion of the Notes near maturity in the event that the market price of the Company’s Common Stock, as
measured under the terms of the capped call transaction, is greater than the strike price of the capped call transaction. If, however, the market value per share
of the Common Stock, as measured under the terms of the Capped Call, exceeds the applicable cap price of the Capped Call, the extent to which the capped
call transaction offsets the Company Common Stock deliveries and/or cash payments, as applicable, due upon conversions of the Notes will be
limited. Additionally, to the extent that the market value per share of Common Stock does not exceed the strike price of the Capped Call, the Company will
not be entitled to receive any shares of Common Stock or cash under the Capped Call. The Company has agreed to pay approximately $30 million to purchase
the Capped Call. The expiration date of the Capped Call is May 1, 2020. The Capped Call is subject to either adjustment or termination upon the occurrence
of specified extraordinary events affecting the Company, including a merger event, tender offer, and a nationalization, insolvency or delisting involving the
Company. In addition, the Capped Call is subject to certain specified additional disruption events that may give rise to a termination of the Capped Call,
including changes in law, insolvency filings and hedging disruptions. The Capped Call provides for exercise upon final conversion under the Notes and
interim conversion dates under the Notes will not entitle the Company to make corresponding exercises under the Capped Call, but will instead result in a
partial early termination of the Capped Call.

 
A copy of the capped call confirmation is attached hereto as Exhibit 10.1 and is incorporated herein by reference. The foregoing description of the

terms of the capped call transaction is qualified in its entirety by reference to such exhibit.
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Item 7.01.  Regulation FD Disclosure.
 

In a press release issued on May 16, 2013, the Company announced the pricing of the Notes Offering. A copy of the press release is attached hereto
as Exhibit 99.1 and is incorporated herein by reference.

 
The information in Item 7.01 of this Form 8-K and in Exhibit 99.1 hereto shall not be deemed “filed” for purposes of Section 18 of the Securities

Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that Section, or incorporated by reference into any of the
Registrant’s filings under the Securities Act of 1933, as amended, or the Exchange Act, except as shall be expressly set forth by specific reference in any such
filing.

 
Item 9.01.  Financial Statements and Exhibits.
 
(d) Exhibits

 
1.1

 

Purchase Agreement, dated May 15, 2013, by and among VIVUS, Inc. and Deutsche Bank Securities Inc., as representative of the initial
purchasers.

10.1
 

Capped Call Confirmation, dated May 15, 2013, by and between VIVUS, Inc. and Deutsche Bank AG, London Branch.
99.1

 

Press Release, dated May 16, 2013, announcing the pricing of the Notes Offering.
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SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the

undersigned thereunto duly authorized.
 
 

  

VIVUS, Inc.
   
Date: May 16, 2013

 

By: /s/ John L. Slebir
   

John L. Slebir
   

Vice President, Business Development and General Counsel
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EXHIBIT INDEX

 
Number
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1.1

 

Purchase Agreement, dated May 15, 2013, by and among VIVUS, Inc. and Deutsche Bank Securities Inc., as representative of the initial
purchasers.

10.1
 

Capped Call Confirmation, dated May 15, 2013, by and between VIVUS, Inc. and Deutsche Bank AG, London Branch.
99.1

 

Press Release, dated May 16, 2013, announcing the pricing of the Notes Offering.
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Exhibit 1.1
 

VIVUS, INC.
 

$220,000,000
4.50% Senior Convertible Notes due 2020

 
PURCHASE AGREEMENT

 
May 15, 2013

 
DEUTSCHE BANK SECURITIES INC.
As Representative of the several Initial

Purchasers listed in Schedule 1 hereto
c/o Deutsche Bank Securities Inc.
60 Wall Street
New York, New York  10005
 
Ladies and Gentlemen:
 

VIVUS, Inc., a Delaware corporation (the “Company”), hereby confirms its agreement with the Initial Purchasers listed in Schedule 1
hereto (the “Initial Purchasers”), for whom you are acting as representative, as set forth below.

 
Section 1.              The Securities.  Subject to the terms and conditions herein contained, the Company proposes to issue and sell to the Initial

Purchasers $220,000,000 aggregate principal amount of its 4.50% Senior Convertible Notes due 2020 (the “Firm Notes”).  In addition, the Company has
granted to the Initial Purchasers an option to purchase up to an additional $30,000,000 in aggregate principal amount of its 4.50% Senior Convertible Notes
due 2020 (the “Optional Notes” and, together with the Firm Notes, the “Notes”).  The Notes are to be issued under an indenture (the “Indenture”) to be dated
as of May 21, 2013 by and between the Company and Deutsche Bank National Trust Company, as Trustee (the “Trustee”).

 
The Notes will be convertible on the terms, and subject to the conditions, set forth in the Indenture.  As used herein, “Conversion Shares”

means the shares, if any, of common stock, par value $0.001 per share, of the Company (the “Common Stock”) to be received by the holders of the Notes
upon conversion of the Notes pursuant to the terms of the Notes.  The Common Stock, including the Conversion Shares, will have attached thereto rights (the
“Rights”) to purchase one one-thousandth (0.001) of a share of Series A Participating Preferred Stock of the Company.  The Rights are to be issued pursuant
to a Preferred Stock Rights Agreement (the “Rights Agreement”) dated as of March 27, 2007 between the Company and Computershare Investor Services,
LLC.

 

 
The Notes and the Common Stock issuable upon conversion thereof, if any, will be offered and sold to the Initial Purchasers without being

registered under the Securities Act of 1933, as amended (the “Securities Act”), in reliance on exemptions therefrom.
 
In connection with the sale of the Notes, the Company has prepared a preliminary offering memorandum dated May 13, 2013 (the

“Preliminary Memorandum”) setting forth, including or incorporating by reference a description of the terms of the Notes, a description of the Common
Stock issuable upon conversion of the Notes, the terms of the offering of the Notes, a description of the Company and any material developments relating to
the Company occurring after the date of the most recent historical financial statements included or incorporated by reference therein.  As used herein, “Pricing
Disclosure Package” shall mean the Preliminary Memorandum, as supplemented or amended by the written communications listed on Annex A hereto in the
most recent form that has been prepared and delivered by the Company to the Initial Purchasers in connection with their solicitation of offers to purchase
Notes prior to the time when sales of the Notes were first made (the “Time of Execution”).  Promptly after the Time of Execution and in any event no later
than the second Business Day following the Time of Execution, the Company will prepare and deliver to each Initial Purchaser a final offering memorandum
(the “Final Memorandum”), which will consist of the Preliminary Memorandum with such changes therein as are required to reflect the information contained
in the amendments or supplements listed on Annex A hereto.  The Company hereby confirms that it has authorized the use of the Pricing Disclosure Package,
the Final Memorandum and the Recorded Road Show (defined below) in connection with the offer and sale of the Notes and the Common Stock issuable
upon conversion thereof by the Initial Purchasers.

 
Section 2.              Representations and Warranties.  As of the Time of Execution and at the Closing Date (as defined in Section 3 below) and

on any Subsequent Closing Date (as defined in Section 3 below), the Company represents and warrants to and agrees with each of the Initial Purchasers as
follows (references in this Section 2 to the “Offering Memorandum” are to (i) the Pricing Disclosure Package in the case of representations and warranties
made as of the Time of Execution and (ii) both the Pricing Disclosure Package and the Final Memorandum in the case of representations and warranties made
at the Closing Date or any Subsequent Closing Date):

 
(a)           Preliminary Memorandum.  The Preliminary Memorandum, on the date thereof, did not contain any untrue statement of a material

fact or omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances under which they were made,
not misleading; provided, that the Company makes no representation and warranty with respect to any statements or omissions made in reliance
upon and in conformity with information relating to any Initial Purchaser furnished to the Company in writing by such Initial Purchaser through
Deutsche Bank Securities Inc. expressly for use therein, it being understood and agreed that the only such information furnished by any Initial
Purchaser consists of the information described as such in Section 12 hereof.

 
(b)           Pricing Disclosure Package; Final Memorandum.  At the Time of Execution, the Pricing Disclosure Package does not, and on the

Closing Date and on any Subsequent
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Closing Date, will not, and the Final Memorandum as of its date and on the Closing Date and on any Subsequent Closing Date will not contain any
untrue statement of a material fact or omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances
under which they were made, not misleading; provided, that the Company makes no representation and warranty with respect to any statements or
omissions made in reliance upon and in conformity with information relating to any Initial Purchaser furnished to the Company in writing by such
Initial Purchaser through Deutsche Bank Securities Inc. expressly for use therein, it being understood and agreed that the only such information
furnished by any Initial Purchaser consists of the information described as such in Section 12 hereof.

 
(c)           Issuer Written Communication.  The Company (including its agents and representatives, other than the Initial Purchasers in their

capacity as such) has not prepared, used, distributed, authorized, approved or referred to and will not prepare, use, distribute, authorize, approve or
refer to any “written communication” (as defined in Rule 405 of the Securities Act) that constitutes an offer to sell or solicitation of an offer to buy
the Notes (each such communication by the Company or its agents and representatives (other than the Pricing Disclosure Package and Final
Memorandum) an “Issuer Written Communication”) other than the Pricing Disclosure Package, the Final Memorandum and the recorded electronic
road show made available to investors (the “Recorded Road Show”).  Any information in an Issuer Written Communication that is not otherwise
included in the Pricing Disclosure Package and the Final Memorandum does not conflict with the Pricing Disclosure Package or the Final
Memorandum and, each Issuer Written Communication, when taken together with the Pricing Disclosure Package, does not at the Time of Execution
and when taken together with the Final Memorandum at the Closing Date and on any Subsequent Closing Date, will not, contain any untrue
statement of a material fact or omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances under
which they were made, not misleading; provided, that the Company makes no representation and warranty with respect to any statements or
omissions made in reliance upon and in conformity with information relating to any Initial Purchaser furnished to the Company in writing by such
Initial Purchaser through Deutsche Bank Securities Inc. expressly for use therein, it being understood and agreed that the only such information
furnished by any Initial Purchaser consists of the information described as such in Section 12 hereof.

 
(d)           Incorporated Documents.  The Company’s reports filed under the Securities Exchange Act of 1934, as amended, and the rules and

regulations of the Commission thereunder (collectively, the “Exchange Act”) incorporated by reference in the Offering Memorandum, when they
were filed with the Securities and Exchange Commission (the “Commission”) conformed in all material respects to the requirements of the
Exchange Act, and none of such reports contained any untrue statement of a material fact or omitted to state a material fact necessary to make the
statements therein, in the light of the circumstances under which they were made, not misleading; and any further reports so filed and incorporated
by reference in the Offering Memorandum, when such reports are filed with the Commission, will conform in all material respects to the
requirements of the Exchange
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Act and will not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements therein, in the light
of the circumstances under which they were made, not misleading.

 
(e)           Financial Statements.  The financial statements (including the related notes thereto) of the Company and its consolidated

subsidiaries included or incorporated by reference in the Offering Memorandum comply in all material respects with the applicable requirements of
the Securities Act and the Exchange Act, as applicable, and present fairly the financial position of the Company and its consolidated subsidiaries as
of the dates indicated and the results of their operations and the changes in their cash flows for the periods specified; such financial statements
(including the related notes thereto) have been prepared in conformity with generally accepted accounting principles in the United States applied on
a consistent basis throughout the periods covered thereby, and any supporting schedules incorporated by reference in the Offering Memorandum
present fairly the information required to be stated therein; and the other financial information included or incorporated by reference in the Offering
Memorandum has been derived from the accounting records of the Company and its consolidated subsidiaries and presents fairly the information
shown thereby.

 
(f)            No Material Adverse Change.  Since the date of the most recent financial statements of the Company included or incorporated by

reference in the Offering Memorandum, (i) there has not been any change in the capital stock (other than the issuance of shares of Common Stock
upon exercise of stock options and warrants described as outstanding in, and the grant of options and awards under existing equity incentive plans
described in, the Offering Memorandum), short-term debt or long-term debt of the Company or any of its subsidiaries, or any dividend or
distribution of any kind declared, set aside for payment, paid or made by the Company on any class of capital stock, or any material adverse change,
or any development involving a prospective material adverse change, in or affecting the business, properties, management, financial position,
stockholders’ equity or results of operations of the Company and its subsidiaries taken as a whole; (ii) neither the Company nor any of its
subsidiaries has entered into any transaction or agreement (whether or not in the ordinary course of business) that is material to the Company and its
subsidiaries taken as a whole or incurred any liability or obligation, direct or contingent, that is material to the Company and its subsidiaries taken as
a whole; and (iii) neither the Company nor any of its subsidiaries has sustained any loss or interference with its business that is material to the
Company and its subsidiaries taken as a whole and that is either from fire, explosion, flood or other calamity, whether or not covered by insurance, or
from any labor disturbance or dispute or any action, order or decree of any court or arbitrator or governmental or regulatory authority, except in each
case as otherwise disclosed in the Offering Memorandum.

 
(g)           Organization and Good Standing.  The Company and each of its subsidiaries have been duly organized and are validly existing and

in good standing under the laws of their respective jurisdictions of organization, are duly qualified to do business and are in good standing in each
jurisdiction in which their respective ownership or lease of
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property or the conduct of their respective businesses requires such qualification, and have all power and authority necessary to own or hold their
respective properties and to conduct the businesses in which they are engaged, except where the failure to be so qualified or in good standing or have
such power or authority would not, individually or in the aggregate, have a material adverse effect on the business, properties, management, financial
position, stockholders’ equity or results of operations of the Company and its subsidiaries taken as a whole or on the performance by the Company of
its obligations under this Agreement (a “Material Adverse Effect”).  The Company does not own or control, directly or indirectly, any corporation,
association or other entity other than the subsidiaries listed in Exhibit 21.1 to the Company’s Annual Report on Form 10-K for the year ended



December 31, 2012 (as amended by Form 10-K/A, as filed on April 30, 2013).  Neither VIVUS UK Limited nor VIVUS BV Limited has more than
a de minimis amount of assets, liabilities or capital.

 
(h)           Capitalization.  The Company has an authorized capitalization as set forth under the heading “Capitalization” in the Offering

Memorandum as of the dates set forth therein; the Common Stock (including the Conversion Shares) conforms in all material respects to the
description thereof contained in the Offering Memorandum; all the outstanding shares of capital stock of the Company have been duly and validly
authorized and issued and are fully paid and non-assessable and are not subject to any pre-emptive or similar rights; except as described in or
expressly contemplated by the Offering Memorandum, there are no outstanding rights (including, without limitation, pre-emptive rights), warrants or
options to acquire, or instruments convertible into or exchangeable for, any shares of capital stock or other equity interest in the Company or any of
its subsidiaries, or any contract, commitment, agreement, understanding or arrangement of any kind relating to the issuance of any capital stock of
the Company or any such subsidiary, any such convertible or exchangeable securities or any such rights, warrants or options; the capital stock of the
Company conforms in all material respects to the description thereof contained in the Offering Memorandum; and all the outstanding shares of
capital stock or other equity interests of each subsidiary owned, directly or indirectly, by the Company have been duly and validly authorized and
issued, are fully paid and non-assessable (except, in the case of any foreign subsidiary, for directors’ qualifying shares) and are owned directly or
indirectly by the Company, free and clear of any lien, charge, encumbrance, security interest, restriction on voting or transfer or any other claim of
any third party.

 
(i)            Stock Options.  With respect to the stock options (the “Stock Options”) granted pursuant to the stock-based compensation plans of

the Company and its subsidiaries (the “Company Stock Plans”), (i) each Stock Option intended to qualify as an “incentive stock option” under
Section 422 of the Internal Revenue Code of 1986, as amended, (the “Code”) so qualifies, (ii) each grant of a Stock Option was duly authorized no
later than the date on which the grant of such Stock Option was by its terms to be effective (the “Grant Date”) by all necessary corporate action,
including, as applicable, approval by the board of directors of the Company (or a duly constituted and authorized committee thereof) and any
required stockholder approval by the necessary number of

 
5

 
votes or written consents, and the award agreement governing such grant (if any) was duly executed and delivered by each party thereto, (iii) each
such grant was made in accordance with the terms of the Company Stock Plans, the Exchange Act and all other applicable laws and regulatory
rules or requirements, including the rules of the Nasdaq Global Market (the “Nasdaq Market”) and any other exchange on which Company securities
are traded and (iv) each such grant was, or will be, properly accounted for in accor dance with U.S. generally accepted accounting principles in the
financial statements (including the related notes) of the Company and to the extent disclosure of any grants are required by applicable laws, disclosed
in the Company’s filings with the Commission in accordance with the Exchange Act and all other applicable laws. The Company has not knowingly
granted, and there is no and has been no policy or practice of the Company of granting, Stock Options prior to, or otherwise coordinating the grant of
Stock Options with, the release or other public announcement of material information regarding the Company or its subsidiaries or their results of
operations or prospects.

 
(j)            Due Authorization.  The Company has full right, power and authority to execute and deliver this Agreement and to perform its

obligations hereunder; and all action required to be taken for the due and proper authorization, execution and delivery by it of this Agreement and the
consummation by it of the transactions contemplated hereby has been duly and validly taken.

 
(k)           Purchase Agreement.  This Agreement has been duly authorized, executed and delivered by the Company.  This Agreement

conforms in all material respects to the description thereof contained in the Offering Memorandum.
 
(l)            The Notes.  The Company has all requisite corporate power and authority to execute, deliver and perform each of its obligations

under the Notes.  The Notes, when issued, will be in the form contemplated by the Indenture.  The Notes have been duly authorized by the Company
and, when executed by the Company and authenticated by the Trustee in accordance with the provisions of the Indenture and when delivered to and
paid for by the Initial Purchasers in accordance with the terms of this Agreement, will constitute valid and legally binding obligations of the
Company, entitled to the benefits of the Indenture, and enforceable against the Company in  accordance with their terms, except that the enforcement
thereof may be subject to (i) bankruptcy, insolvency, reorganization, moratorium or other similar laws now or hereafter in effect relating to creditors’
rights generally, and (ii) general principles of equity and the discretion of the court before which any proceeding therefor may be brought
(collectively, the “Enforceability Exceptions”).

 
(m)          The Conversion.  The Notes to be delivered on the Closing Date or on any Subsequent Closing Date are convertible into cash

and/or Conversion Shares in accordance with the Indenture.  The Conversion Shares to be issued by the Company upon conversion of the Notes, if
any, have been duly authorized and, when issued and delivered in accordance with the Indenture and the Notes, will be duly and validly issued, will
be fully paid and nonassessable and will conform to the description thereof in the Offering Memorandum.  The issuance of the Conversion Shares is
not subject to any preemptive or similar
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rights.  The Rights Agreement has been duly authorized, executed and delivered by the Company and constitutes a valid and legally binding
agreement of the Company enforceable against the Company in accordance with its terms, except as enforceability may be limited by applicable
bankruptcy, insolvency or similar laws affecting creditors’ rights generally or by equitable principles relating to enforceability.  The Rights have been
duly authorized by the Company and, when issued upon issuance of the Conversion Shares, will be validly issued, and the Series A Participating
Preferred Stock has been duly authorized by the Company and validly reserved for issuance upon the exercise in accordance with the terms of the
Rights Agreement and will be validly issued, fully paid and non-assessable.

 
(n)           The Indenture.  The Company has all requisite corporate power and authority to execute, deliver and perform its obligations under

the Indenture.  The Indenture has been duly and validly authorized by the Company and, when executed and delivered by the Company (assuming
the due authorization, execution and delivery by the Trustee), will constitute a valid and legally binding agreement of the Company, enforceable
against the Company in accordance with its terms, except that the enforcement thereof may be subject to the Enforceability Exceptions.

 



(o)           No Violation or Default.  Neither the Company nor any of its subsidiaries is (i) in violation of its charter or by-laws or similar
organizational documents; (ii) in default, and no event has occurred that, with notice or lapse of time or both, would constitute such a default, in the
due performance or observance of any term, covenant or condition contained in any indenture, mortgage, deed of trust, loan agreement or other
agreement or instrument to which the Company or any of its subsidiaries is a party or by which the Company or any of its subsidiaries is bound or to
which any of the property or assets of the Company or any of its subsidiaries is subject; or (iii) in violation of any law or statute or any judgment,
order, rule or regulation of any court or arbitrator or governmental or regulatory authority, except, in the case of clauses (ii) and (iii) above, for any
such default or violation that would not, individually or in the aggregate, have a Material Adverse Effect.

 
(p)           Termination or Nonrenewal of Contracts.  Except as would not, individually or the aggregate, have a Material Adverse Effect,

neither the Company nor its subsidiaries have sent or received any communication regarding termination of, or intent not to renew, any of the
contracts or agreements to which the Company or its subsidiary are a party referred to or described in the Offering Memorandum or as incorporated
by reference in the Offering Memorandum, and, to the Company’s knowledge, no such termination or nonrenewal has been threatened by any other
party to any such contract or agreement.

 
(q)           No Conflicts.  The execution, delivery and performance by the Company of this Agreement and the Indenture and the

consummation of the transactions contemplated hereby and thereby (including, without limitation, the issuance and sale of the Notes to the Initial
Purchasers and the payment of cash upon conversion and/or the issuance of Conversion Shares) will not (i) conflict with or result in a breach or
violation of any of the terms or provisions of, or constitute a default under, or result in the creation or
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imposition of any lien, charge or encumbrance upon any property or assets of the Company or any of its subsidiaries pursuant to, any indenture,
mortgage, deed of trust, loan agreement or other agreement or instrument to which the Company or any of its subsidiaries is a party or by which the
Company or any of its subsidiaries is bound or to which any of the property or assets of the Company or any of its subsidiaries is subject, (ii) result
in any violation of the provisions of the charter or by-laws or similar organizational documents of the Company or any of its subsidiaries or
(iii) result in the violation of any law or statute or any judgment, order, rule or regulation of any court or arbitrator or governmental or regulatory
authority, except, in the case of clauses (i) and (iii) above, for any such conflict, breach, violation or default that would not, individually or in the
aggregate, have a Material Adverse Effect.

 
(r)            No Consents Required.  No consent, approval, authorization, order, license, registration or qualification of or with any court or

arbitrator or governmental or regulatory authority, or approval of stockholders of the Company, or third party is required for the execution, delivery
and performance by the Company of this Agreement, the issuance and sale of the Notes to the Initial Purchasers, the payment of cash upon
conversion and/or issuance of Conversion Shares, and the consummation of the transactions contemplated by this Agreement and the Indenture,
including the payment of cash upon conversion and/or the issuance of Conversion Shares, except such as have been obtained and such as may be
required under state securities or “Blue Sky” laws in connection with the purchase and resale of the Notes by the Initial Purchasers.

 
(s)            Legal Proceedings.  Except as described in the Offering Memorandum, there are no legal, governmental or regulatory

investigations, actions, suits or proceedings pending to which the Company or any of its subsidiaries is or may be a party or to which any property of
the Company or any of its subsidiaries is or may be the subject that, individually or in the aggregate, if determined adversely to the Company or any
of its subsidiaries, could reasonably be expected to have a Material Adverse Effect; no such investigations, actions, suits or proceedings are
threatened or, to the knowledge of the Company, contemplated by any governmental or regulatory authority or threatened by others; and (i) there are
no current or pending legal, governmental or regulatory actions, suits or proceedings that are required under the Securities Act to be described in the
Offering Memorandum that are not so described in the Offering Memorandum and (ii) there are no statutes, regulations or contracts or other
documents that are required under the Securities Act to be described in the Offering Memorandum that are not so described in the Offering
Memorandum.

 
(t)            Independent Accountants.  OUM & Co. LLP, who have audited certain financial statements of the Company and its subsidiaries, is

an independent registered public accounting firm with respect to the Company and its subsidiaries within the applicable rules and regulations
adopted by the Commission and the Public Company Accounting Oversight Board (United States) and as required by the Securities Act.

 
(u)           Title to Real and Personal Property.  The Company and its subsidiaries have valid and marketable rights to lease or otherwise use,

all items of real and personal
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property and assets that are material to the respective businesses of the Company and its subsidiaries, in each case free and clear of all liens,
encumbrances, claims and defects and imperfections of title except those that (i) do not materially interfere with the use made and proposed to be
made of such property by the Company and its subsidiaries or (ii) could not reasonably be expected, individually or in the aggregate, to have a
Material Adverse Effect.
 

(v)           Intellectual Property.
 

(i)            The Company and its subsidiaries own, or have obtained valid and enforceable licenses for, or other rights to use, all
patents, patent applications, trade and service marks, trade and service mark registrations, trade names, inventions, trade secrets, know-how
and other intellectual property (collectively, “Intellectual Property”) described in the Offering Memorandum as either being owned or
licensed by them or necessary for the conduct of their respective businesses as currently conducted (including the commercialization of
products in development), except where the failure to own, license or have such rights would not, individually or in the aggregate, have a
Material Adverse Effect; to the knowledge of the Company, there is no infringement, misappropriation or violation by third parties of any
such Intellectual Property that would have a Material Adverse Effect; and there is no pending or, to the knowledge of the Company,
threatened action, suit, proceeding or claim by others challenging the rights of the Company or its subsidiaries in or to any such Intellectual
Property.

 



(ii)           The Intellectual Property owned by or licensed to the Company and its subsidiaries has not been adjudged invalid or
unenforceable, in whole or in part; there is no pending or, to the knowledge of the Company, threatened action, suit, proceeding or claim by
others challenging the validity or scope of any such Intellectual Property.

 
(iii)          There is no pending or, to the knowledge of the Company, threatened action, suit, proceeding or claim by others that the

Company or its subsidiaries infringes, misappropriates or otherwise violates any Intellectual Property or other proprietary rights of others;
neither the Company nor any of its subsidiaries have received any notice of such claim; and the Company is not aware of any facts which it
believes would form a reasonable basis for a successful claim of such infringement, misappropriation or violation that would have a
Material Adverse Effect.

 
(iv)          None of the Company’s employees is in material violation of any term of any employment, patent disclosure, invention

assignment, non-competition, non-solicitation or non-disclosure agreement or any restrictive covenant to or with a former employer where
the basis of such violation relates to such employee’s employment with the Company or any of its subsidiaries, or actions undertaken by the
employee while employed with the Company or any of its subsidiaries; and to the extent such rights are held or were invented by current or
past
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employees of or consultants to the Company, the Company is assignee of or is the recipient of an obligation to assign each of the
Company’s rights in its patents and patent applications.

 
(w)          No Undisclosed Relationships.  No relationship, direct or indirect, exists between or among the Company or any of its subsidiaries,

on the one hand, and the directors, officers, stockholders, customers or suppliers of the Company or any of its subsidiaries, on the other, that is
required by the Securities Act to be described in the Offering Memorandum and that is not so described in Offering Memorandum.

 
(x)           Investment Company Act.  The Company is not and, after giving effect to the offering and sale of the Notes and the application of

the proceeds thereof as described in the Offering Memorandum, will not be required to register as an “investment company” or an entity “controlled”
by an “investment company” within the meaning of the Investment Company Act of 1940, as amended, and the rules and regulations of the
Commission thereunder (collectively, the “Investment Company Act”).

 
(y)           Taxes.  The Company and its subsidiaries have filed all tax returns required to be filed through the date hereof, such returns were

accurate in all material respects, and the Company and its subsidiaries have paid all federal, state, local and foreign taxes shown as due thereon; and
except as otherwise disclosed in the Offering Memorandum, there is no tax deficiency that has been, or to the Company’s knowledge could
reasonably be expected to be, asserted against the Company or any of its subsidiaries or any of their respective properties or assets, which deficiency,
individually or in the aggregate, exceeded or exceeds $100,000.

 
(z)           Licenses and Permits.  The Company and its subsidiaries possess all licenses, certificates, permits and other authorizations issued

by, and have made all declarations and filings with, the appropriate federal, state, local or foreign governmental or regulatory authorities that are
necessary for the ownership or lease of their respective properties or the conduct of their respective businesses as described in the Offering
Memorandum, except where the failure to possess or make the same would not, individually or in the aggregate, have a Material Adverse Effect; and
except as described in the Offering Memorandum, neither the Company nor any of its subsidiaries has received notice of any revocation or
modification of any such license, certificate, permit or authorization or has any knowledge that any such license, certificate, permit or authorization
will not be renewed in the ordinary course.

 
(aa)         No Labor Disputes.  No labor disturbance by or dispute with employees of the Company or any of its subsidiaries exists or, to the

knowledge of the Company, is contemplated or threatened, and the Company is not aware of any existing or imminent labor disturbance by, or
dispute with, the employees of any of its or its subsidiaries’ principal suppliers, contractors or customers, as described in the Offering Memorandum
and except as would not have a Material Adverse Effect.
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(bb)         Compliance with Applicable Laws; Authorizations.  Except as described in the Offering Memorandum, the Company and its

subsidiaries (i) are and at all times have been in compliance with all statutes, rules and regulations applicable to the ownership, testing, development,
manufacture, packaging, processing, use, distribution, marketing, labeling, promotion, sale, offer for sale, storage, import, export or disposal of any
product manufactured or distributed by the Company (“Applicable Laws”), except for such non-compliance as would not, individually or in the
aggregate, have a Material Adverse Effect; (ii) have not received any U.S. Food and Drug Administration (“FDA”) Form 483, written notice of
adverse finding, warning letter, untitled letter or other correspondence or written notice from any court or arbitrator or governmental or regulatory
authority or third party alleging or asserting non-compliance with any Applicable Laws or any licenses, exemptions, certificates, approvals,
clearances, authorizations, permits and supplements or amendments thereto required by any such Applicable Laws (“Authorizations”), except for
such non-compliance as would not, individually or in the aggregate, have a Material Adverse Effect; (iii) possess all material Authorizations and
such Authorizations are valid and in full force and effect and are not in violation of any term of any such Authorizations, except for such violations
as would not, individually or in the aggregate, have a Material Adverse Effect; (iv) have not received written notice of any claim, action, suit,
proceeding, hearing, enforcement, investigation, arbitration or other action from any court or arbitrator or governmental or regulatory authority or
third party alleging that any product operation or activity is in violation of any Applicable Laws or Authorizations nor, to the Company’s knowledge,
is any such claim, action, suit, proceeding, hearing, enforcement, investigation, arbitration or other action threatened; (v) have not received written
notice that any court or arbitrator or governmental or regulatory authority has taken, is taking or intends to take action to materially limit, suspend,
materially modify or revoke any Authorizations nor, to the Company’s knowledge, is any such  limitation, suspension, modification or revocation
threatened; and (vi) have filed, obtained, maintained or submitted all material reports, documents, forms, notices, applications, records, claims,
submissions and supplements or amendments as required by any Applicable Laws or Authorizations and that all such reports, documents, forms,
notices, applications, records, claims, submissions and supplements or amendments were complete and correct on the date filed in all material
respects (or were corrected or supplemented by a subsequent submission).

 



(cc)         Clinical Trials.  The clinical and pre-clinical trials conducted by or on behalf of or sponsored by the Company or its subsidiaries, or
in which the Company or its subsidiaries have participated, that are described in the Offering Memorandum or the results of which are referred to in
the Offering Memorandum and which were submitted to Regulatory Authorities as a basis for product approval, were conducted in all material
respects in accordance with standard medical and scientific research procedures and all applicable statutes, rules and regulations of the FDA and
comparable drug regulatory agencies outside of the United States to which it is subject (collectively, the “Regulatory Authorities”), including,
without limitation, 21 C.F.R. Parts 50, 54, 56, 58, and 312, and current Good Clinical Practices and Good Laboratory Practices; the descriptions in
the Offering Memorandum of the results of such studies and tests are accurate and complete in
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all material respects and fairly present the data derived from such trials; the Company has no knowledge of any other trials the results of which are
inconsistent with or otherwise call into question the results described or referred to in the Offering Memorandum; the Company and its subsidiaries
have operated and are currently in compliance in all material respects with all applicable statutes, rules and regulations of the Regulatory Authorities;
neither the Company nor any of its subsidiaries have received any written notices, correspondence or other communication from the Regulatory
Authorities or any other governmental agency which could lead to the termination or suspension of any clinical or pre-clinical trials that are
described in the Offering Memorandum or the results of which are referred to in the Offering Memorandum, and, to the Company’s knowledge, there
are no reasonable grounds for same.

 
(dd)         Compliance with and Liability under Environmental Laws.  (i) The Company and its subsidiaries (A) are, and at all prior times

were, in compliance with any and all applicable federal, state, local and foreign laws, rules, regulations, requirements, decisions, judgments, decrees,
orders and the common law relating to pollution or the protection of the environment, natural resources or human health or safety, including those
relating to the generation, storage, treatment, use, handling, transportation, Release or threat of Release of Hazardous Materials (collectively,
“Environmental Laws”), (B) have received and are in compliance with all permits, licenses, certificates or other authorizations or approvals required
of them under applicable Environmental Laws to conduct their respective businesses, (C) have not received notice of any actual or potential liability
under or relating to, or actual or potential violation of, any Environmental Laws, including for the investigation or remediation of any Release or
threat of Release of Hazardous Materials, and have no knowledge of any event or condition that would reasonably be expected to result in any such
notice, (D) are not conducting or paying for, in whole or in part, any investigation, remediation or other corrective action pursuant to any
Environmental Law at any location, and (E) are not a party to any order, decree or agreement that imposes any obligation or liability under any
Environmental Law, and (ii) there are no costs or liabilities associated with Environmental Laws of or relating to the Company or its subsidiaries,
except in the case of each of (i) and (ii) above, for any such matter, as would not, individually or in the aggregate, reasonably be expected to have a
Material Adverse Effect; and (iii) except as described in Offering Memorandum, (A) there are no proceedings that are pending, or to the Company’s
knowledge contemplated, against the Company or any of its subsidiaries under any Environmental Laws in which a governmental entity is also a
party, other than such proceedings regarding which it is reasonably believed no monetary sanctions of $100,000 or more will be imposed, (B) the
Company and its subsidiaries are not aware of any facts or issues regarding compliance with Environmental Laws, or liabilities or other obligations
under Environmental Laws, including the Release or threat of Release of Hazardous Materials, that could reasonably be expected to have a material
effect on the capital expenditures, earnings or competitive position of the Company and its subsidiaries,  and (C) none of the Company and its
subsidiaries currently anticipates material capital expenditures relating to any Environmental Laws.
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(ee)         Hazardous Materials.  Except as disclosed in the Offering Memorandum, there has been no storage, generation, transportation, use,

handling, treatment, Release or threat of Release of Hazardous Materials by, relating to or caused by the Company or any of its subsidiaries (or, to
the knowledge of the Company and its subsidiaries, any other entity (including any predecessor) for whose acts or omissions the Company or any of
its subsidiaries is or could reasonably be expected to be liable) at, on, under or from any property or facility now or previously owned, operated or
leased by the Company or any of its subsidiaries, or at, on, under or from any other property or facility, in violation of any Environmental Laws or in
a manner or amount or to a location that could reasonably be expected to result in any liability under any Environmental Law, except for any
violation or liability which would not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect.  “Hazardous
Materials” means any material, chemical, substance ,waste, pollutant, contaminant, compound, mixture, or constituent thereof, in any form or
amount, including petroleum (including crude oil or any fraction thereof) and petroleum products, natural gas liquids, asbestos and asbestos
containing materials, naturally occurring radioactive materials, brine, and drilling mud, regulated or which can give rise to liability under any
Environmental Law.  “Release” means any spilling, leaking, seepage, pumping, pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, disposing, depositing, dispersing, or migrating in, into or through the environment, or in, into from or through any building or
structure.
 

(ff)          Compliance with ERISA.  Except as disclosed in the Offering Memorandum, (i) each employee benefit plan, within the meaning of
Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), for which the Company or any member of its
“Controlled Group” (defined as any organization which is a member of a controlled group of corporations within the meaning of Section 414 of the
Code would have any liability (each, a “Plan”) has been maintained in compliance with its terms and the requirements of any applicable statutes,
orders, rules and regulations, including but not limited to ERISA and the Code, except for noncompliance that could not reasonably be expected to
result in material liability to the Company or its subsidiaries;  (ii) no prohibited transaction, within the meaning of Section 406 of ERISA or
Section 4975 of the Code, has occurred with respect to any Plan excluding transactions effected pursuant to a statutory or administrative exemption
that could not reasonably be expected to result in a material liability to the Company or its subsidiaries; (iii) for each Plan that is subject to the
funding rules of Section 412 of the Code or Section 302 of ERISA, the minimum funding standard of Section 412 of the Code or Section 302 of
ERISA, as applicable, has been satisfied (without taking into account any waiver thereof or extension of any amortization period) and is reasonably
expected to be satisfied in the future (without taking into account any waiver thereof or extension of any amortization period); (iv) the fair market
value of the assets of each Plan exceeds the present value of all benefits accrued under such Plan (determined based on those assumptions used to
fund such Plan); (v) no “reportable event” (within the meaning of Section 4043(c) of ERISA) has occurred or is reasonably expected to occur that
either has resulted, or to the Company’s knowledge could reasonably be expected to result, in material liability to the Company or its subsidiaries;
(vi) neither the Company nor any member of the Controlled Group has
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incurred, nor reasonably expects to incur, any liability under Title IV of ERISA (other than contributions to the Plan or premiums to the PBGC, in
the ordinary course and without default) in respect of a Plan (including a “multiemployer plan”, within the meaning of Section 4001(a)(3) of
ERISA); and (vii) there is no pending audit or investigation by the Internal Revenue Service, the U.S. Department of Labor, the Pension Benefit
Guaranty Corporation or any other governmental agency or any foreign regulatory agency with respect to any Plan that could reasonably be expected
to result in material liability to the Company or its subsidiaries.

 
(gg)         Disclosure Controls.  Except as disclosed in the Offering Memorandum, the Company and its subsidiaries maintain an effective

system of “disclosure controls and procedures” (as defined in Rule 13a-15(e) of the Exchange Act) that complies with the requirements of the
Exchange Act and that has been designed to ensure that information required to be disclosed by the Company in reports that it files or submits under
the Exchange Act is recorded, processed, summarized and reported within the time periods specified in the Commission’s rules and forms, including
controls and procedures designed to ensure that such information is accumulated and communicated to the Company’s management as appropriate to
allow timely decisions regarding required disclosure.  The Company and its subsidiaries have carried out evaluations of the effectiveness of their
disclosure controls and procedures as required by Rule 13a-15 of the Exchange Act.

 
(hh)         Accounting Controls.  Except as disclosed in the Offering Memorandum, the Company and its subsidiaries maintain systems of

“internal control over financial reporting” (as defined in Rule 13a-15(f) of the Exchange Act) that comply with the requirements of the Exchange Act
and have been designed by, or under the supervision of, their respective principal executive and principal financial officers, or persons performing
similar functions, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for
external purposes in accordance with generally accepted accounting principles, including, but not limited to, internal accounting controls sufficient to
provide reasonable assurance that (i) transactions are executed in accordance with management’s general or specific authorizations; (ii) transactions
are recorded as necessary to permit preparation of financial statements in conformity with generally accepted accounting principles and to maintain
asset accountability; (iii) access to assets is permitted only in accordance with management’s general or specific authorization; (iv) the recorded
accountability for assets is compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences;
and (v) interactive data in eXtensible Business Reporting Language incorporated by reference in the Offering Memorandum fairly presents the
information called for in all material respects and is prepared in accordance with the Commission’s rules and guidelines applicable thereto.  Except
as disclosed in the Offering Memorandum, there are no material weaknesses in the Company’s internal controls.  The Company’s auditors and the
Audit Committee of the Board of Directors of the Company have been advised of:  (i) all significant deficiencies and material weaknesses in the
design or operation of internal controls over financial reporting which have adversely affected or are reasonably likely to adversely affect the
Company’s ability to record, process, summarize and report financial
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information; and (ii) any fraud, whether or not material, that involves management or other employees who have a significant role in the Company’s
internal controls over financial reporting.

 
(ii)           eXtensible Business Reporting Language. The interactive data in eXtensible Business Reporting Language incorporated by

reference in the Offering Memorandum fairly presents the information called for in all material respects and has been prepared in accordance with
the Commission’s rules and guidelines applicable thereto.

 
(jj)           Insurance.  The Company and its subsidiaries have insurance covering their respective properties, operations, personnel and

businesses, including business interruption insurance, which insurance, to the knowledge of the Company, is in amounts and insures against such
losses and risks as are adequate to protect the Company and its subsidiaries and their respective businesses; and neither the Company nor any of its
subsidiaries has (i) received notice from any insurer or agent of such insurer that capital improvements or other expenditures are required or
necessary to be made in order to continue such insurance or (ii) any knowledge that it will not be able to renew its existing insurance coverage as and
when such coverage expires or to obtain similar coverage at reasonable cost from similar insurers as may be necessary to continue its business.
 

(kk)         No Unlawful Payments.  Neither the Company nor any of its subsidiaries nor, to the knowledge of the Company, any director,
officer, agent, employee or other person associated with or acting on behalf of the Company or any of its subsidiaries has (i) used any corporate
funds for any unlawful contribution, gift, entertainment or other unlawful expense relating to political activity; (ii) made any direct or indirect
unlawful payment to any foreign or domestic government official or employee from corporate funds; (iii) violated or is in violation of any provision
of the Foreign Corrupt Practices Act of 1977; or (iv) made any bribe, rebate, payoff, influence payment, kickback or other unlawful payment.

 
(ll)           Compliance with Money Laundering Laws.  The operations of the Company and its subsidiaries are and have been conducted at all

times in compliance with applicable financial recordkeeping and reporting requirements of the Currency and Foreign Transactions Reporting Act of
1970, as amended, the money laundering statutes of all jurisdictions, the rules and regulations thereunder and any related or similar rules, regulations
or guidelines, issued, administered or enforced by any governmental agency (collectively, the “Money Laundering Laws”) and no action, suit or
proceeding by or before any court or governmental agency, authority or body or any arbitrator involving the Company or any of its subsidiaries with
respect to the Money Laundering Laws is pending or, to the knowledge of the Company, threatened.

 
(mm)      Compliance with OFAC.  None of the Company, any of its subsidiaries or, to the knowledge of the Company, any director, officer,

agent, employee or affiliate of the Company or any of its subsidiaries is currently subject to any U.S. sanctions administered by the Office of Foreign
Assets Control of the U.S. Department of the Treasury
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(“OFAC”); and the Company will not directly or indirectly use the proceeds of the offering of the Securities hereunder, or lend, contribute or
otherwise make available such proceeds to any subsidiary, joint venture partner or other person or entity, for the purpose of financing the activities of
any person currently subject to any U.S. sanctions administered by OFAC.

 



(nn)         No Restrictions on Subsidiaries.  No subsidiary of the Company is currently prohibited, directly or indirectly, under any agreement
or other instrument to which it is a party or is subject, from paying any dividends to the Company, from making any other distribution on such
subsidiary’s capital stock, from repaying to the Company any loans or advances to such subsidiary from the Company or from transferring any of
such subsidiary’s properties or assets to the Company or any other subsidiary of the Company.

 
(oo)         No Broker’s Fees.  Neither the Company nor any of its subsidiaries is a party to any contract, agreement or understanding with any

person (other than this Agreement) that would give rise to a valid claim against the Company or any of its subsidiaries or any Initial Purchaser for a
brokerage commission, finder’s fee or like payment in connection with the offering and sale of the Notes.

 
(pp)         No Registration Rights.  Except as disclosed in the Offering Memorandum, no person has the right to require the Company or any

of its subsidiaries to register any securities for sale under the Securities Act by reason of the filing of a registration statement with the Commission or
the offering and sale of the Notes or the Conversion Shares.

 
(qq)         No Stabilization.  Except as described in the Offering Memorandum, the Company has not taken, directly or indirectly, any action

designed to or that could reasonably be expected to cause or result in any stabilization or manipulation of the price of the Notes.  The parties hereto
acknowledge that the Company is entering into a capped call transaction as described under the caption “Description of Capped Call Transaction” in
the Pricing Disclosure Package and the Final Memorandum.

 
(rr)           Business with Cuba.  The Company has complied with all provisions of Section 517.075, Florida Statutes (Chapter 92-198, Laws

of Florida, as amended) relating to doing business with the Government of Cuba or with any person or affiliate located in Cuba.
 
(ss)          Forward-Looking Statements.  No forward-looking statement (within the meaning of Section 27A of the Securities Act and

Section 21E of the Exchange Act) contained in the Offering Memorandum has been made or reaffirmed without a reasonable basis or has been
disclosed other than in good faith.  The statements and financial information (including the assumptions described therein) included in the Offering
Memorandum under the heading “Use of proceeds” or incorporated by reference therein from the Company’s Quarterly Report on Form 10-Q for the
quarter ended March 31, 2013 under the heading “Management’s Discussion and Analysis of Financial Condition and Results of Operations —
Liquidity and Capital Resources” to the extent such statements or financial
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information are forward looking estimates, statements of belief or opinion or reflect the Company’s expectations or intention (collectively, the
“Projections”) (i) are within the coverage of the safe harbor for forward looking statements set forth in Section 27A of the Securities Act,
Rule 175(b) under the Securities Act or Rule 3b-6 under the Exchange Act, as applicable, (ii) were made by the Company with a reasonable basis
and in good faith and reflect the Company’s good faith estimate of the matters described therein, and (iii) have been prepared in accordance with
Item 10 of Regulation S-K under the Securities Act; all assumptions material to the Projections are set forth or incorporated by reference in the
Offering Memorandum; and the assumptions used in the preparation of the Projections are reasonable.

 
(tt)           Statistical and Market Data.  Nothing has come to the attention of the Company that has caused the Company to believe that the

statistical and market-related data included in the Offering Memorandum is not based on or derived from sources that are reliable and accurate in all
material respects.

 
(uu)         Sarbanes-Oxley Act.  There is and has been no failure on the part of the Company or, to the knowledge of the Company, any of the

Company’s directors or officers, in their capacities as such, to comply with any provision of the Sarbanes-Oxley Act of 2002 and the rules and
regulations promulgated in connection therewith (the “Sarbanes-Oxley Act”), including Section 402 related to loans and Sections 302 and 906
related to certifications.

 
(vv)         No Ratings. There are no securities or preferred stock of or guaranteed by the Company or its subsidiary that are rated by a

“nationally recognized statistical rating organization,” as such term is defined in Section 3(a)(62) of the Exchange Act.
 
(ww)       Margin Rules.  None of the Company, the subsidiaries or any agent acting on their behalf has taken or will take any action that

might cause this Agreement or the sale of the Notes or the Conversion Shares to violate Regulation T, U or X of the Board of Governors of the
Federal Reserve System, in each case as in effect, or as the same may hereafter be in effect, on the Closing Date.

 
(xx)         Conforming Descriptions.  The Notes, the Common Stock, the capped call transaction and the Indenture will conform in all

material respects to the descriptions thereof in the Offering Memorandum.
 
(yy)         No Integration.  None of the Company, the subsidiaries or any of their respective Affiliates (as defined in Rule 501(b) of

Regulation D under the Securities Act) has directly, or through any agent, (i) sold, offered for sale, solicited offers to buy or otherwise negotiated in
respect of, any “security” (as defined in the Securities Act) that is or could be integrated with the sale of the Notes in a manner that would require the
registration under the Securities Act of the Notes or (ii) engaged in any form of general solicitation or general advertising (as those terms are used in
Regulation D under the Securities Act) in connection with the offering of the Notes or the Conversion Shares or in any manner involving a public
offering within the meaning of Section 4(2) of the Securities
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Act.  It is not necessary in connection with the offer, sale and delivery of the Notes to the Initial Purchasers in the manner contemplated by this
Agreement and the conversion of the Notes into the Conversion Shares in accordance with the terms of the Indenture, to register any of the Notes or
the Conversion Shares under the Securities Act or to qualify the Indenture under the Trust Indenture Act of 1939, as amended.

 
(zz)         No Securities of the Same Class.  No securities of the Company or any subsidiary are of the same class (within the meaning of

Rule 144A under the Securities Act) as the Notes and listed on a national securities exchange registered under Section 6 of the Exchange Act, or
quoted in a U.S. automated inter-dealer quotation system.



 
Any certificate signed by any officer of the Company or any subsidiary and delivered to any Initial Purchaser or to counsel for the Initial

Purchasers shall be deemed a joint and several representation and warranty by the Company and each of the subsidiaries to each Initial Purchaser as to the
matters covered thereby.

 
Section 3.              Purchase, Sale and Delivery of the Notes.
 
(a)           On the basis of the representations, warranties, agreements and covenants herein contained and subject to the terms and conditions

herein set forth, the Company agrees to issue and sell to the Initial Purchasers, and the Initial Purchasers, acting severally and not jointly, agree to purchase
the Firm Notes in the respective amounts set forth on Schedule 1 hereto from the Company at 97.00% of their principal amount.  One or more certificates in
definitive form for the Firm Notes that the Initial Purchasers have agreed to purchase hereunder, and in such denomination or denominations and registered in
such name or names as the Initial Purchasers request upon notice to the  Company at least 36 hours prior to the Closing Date, shall be delivered by or on
behalf of the Company to the Initial Purchasers, against payment by or on behalf of the Initial Purchasers of the purchase price therefor by wire transfer (same
day funds), to such account or accounts as the Company shall specify prior to the Closing Date, or by such means as the parties hereto shall agree prior to the
Closing Date.  Such delivery of and payment for the Firm Notes and Optional Notes (if the option provided for in Section 3(b) hereof shall have been
exercised on or before the first business day immediately preceding the Closing Date) shall be made at the offices of Cahill Gordon & Reindel LLP, 80 Pine
Street, New York, New York at 10:00 A.M., New York time, on May 21, 2013, or at such other place, time or date as the Initial Purchasers, on the one hand,
and the Company, on the other hand, may agree upon, such time and date of delivery against payment being herein referred to as the “Closing Date.”  The
Company will make such certificate or certificates for the Firm Notes available for checking and packaging by the Initial Purchasers at the offices of
Deutsche Bank Securities Inc. in New York, New York, or at such other place as Deutsche Bank Securities Inc. may designate, at least 24 hours prior to the
Closing Date.

 
(b)           In addition, on the basis of the representations, warranties and agreements herein contained, and upon the terms but subject to the

conditions herein set forth, the Company hereby grants an option to the several Initial Purchasers to purchase, severally and not jointly, up to $30,000,000
aggregate principal amount of Optional Notes from the Company at the same price as the purchase price to be paid by the Initial Purchasers for the Firm
Notes.  The option
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granted hereunder may be exercised at any time and from time to time upon notice by Deutsche Bank Securities Inc. to the Company, which notice may be
given at any time within 30 days from the date of this Agreement.  Such notice shall set forth (i) the amount (which shall be an integral multiple of $1,000 in
aggregate principal amount) of Optional Notes as to which the Initial Purchasers are exercising the option, (ii) the names and denominations in which the
Optional Notes are to be registered and (iii) the time, date and place at which such Notes will be delivered (which time and date may be simultaneous with,
but not earlier than, the Closing Date; and in such case the term “Closing Date” herein shall refer to the time and date of delivery of the Firm Notes and the
Optional Notes).  Such time and date of delivery, if subsequent to the Closing Date, is called a “Subsequent Closing Date” and shall be determined by
Deutsche Bank Securities Inc.  Such date may be the same as the Closing Date but not earlier than the Closing Date nor later than 10 business days after the
date of such notice.  If any Optional Notes are to be purchased, each Initial Purchaser agrees, severally and not jointly, to purchase the principal amount of
Optional Notes (subject to such adjustments to eliminate fractional amount as Deutsche Bank Securities Inc. may determine) that bears the same proportion to
the total principal amount of Optional Notes to be purchased as the principal amount of Firm Notes set forth on Schedule 1 opposite the name of such Initial
Purchaser bears to the total principal amount of Firm Notes.  If the option provided for in this Section 3(b) hereof is exercised after the first business day
immediately preceding the Closing Date, the Company will deliver the Optional Notes (at the expense of the Company) to Deutsche Bank Securities Inc. on
the date specified by Deutsche Bank Securities Inc. (which shall be within three business days after exercise of said option) for the respective accounts of the
several Initial Purchasers, against payment by the several Initial Purchasers through Deutsche Bank Securities Inc. of the purchase price thereof to or upon the
order of the Company by wire transfer payable in same-day funds to the account specified by the Company. If settlement for the Optional Notes occurs after
the Closing Date, the Company will deliver to Deutsche Bank Securities Inc. on the settlement date for the Optional Notes, and the obligation of the Initial
Purchasers to purchase the Optional Notes shall be conditioned upon receipt of, supplemental opinions, certificates and letters confirming as of such date the
opinions, certificates and letters delivered on the Closing Date pursuant to Section 6 hereof.

 
Section 4.              Offering by the Initial Purchasers.  The Initial Purchasers propose to make an offering of the Notes at the price and upon

the terms set forth in the Pricing Disclosure Package and the Final Memorandum as soon as practicable after this Agreement is entered into and as in the
judgment of the Initial Purchasers is advisable.  Each of the Initial Purchasers agrees with the Company (as to itself only) that (i) it has not and will not solicit
offers for, or offer or sell, the Notes by any form of general solicitation or general advertising (as those terms are used in Regulation D under the Act) or in
any manner involving a public offering within the meaning of Section 4(2) of the Act; and (ii) it has and will solicit offers for the Notes or the Conversion
Shares only from, and will offer the Notes and the Conversion Shares only to persons whom the Initial Purchasers reasonably believe to be QIBs (as such
term is defined under the Act) or, if any such person is buying for one or more institutional accounts for which such person is acting as fiduciary or agent,
only when such person has represented to the Initial Purchasers that each such account is a QIB, to whom notice has been given that such sale or delivery is
being made in reliance on Rule 144A under the Act, and, in each case, in transactions under Rule 144A.
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Section 5.                                           Covenants of the Company.  The Company covenants and agrees with each of the Initial Purchasers as follows:
 
(a)                                 Delivery of Copies.  The Company will, without charge, provide to the Initial Purchasers and to counsel for the Initial Purchasers

as many copies of the Pricing Disclosure Package, any Issuer Written Communication and the Final Memorandum or any amendment or supplement
thereto as the Initial Purchasers may reasonably request.

 
(b)                                 Amendments or Supplements.  Until the later of (i) the completion of the distribution of the Notes by the Initial Purchasers and

(ii) the Closing Date, or the Subsequent Closing Date if applicable, the Company will not amend or supplement the Pricing Disclosure Package and
the Final Memorandum or otherwise distribute or refer to any written communication (as defined under Rule 405 of the Securities Act) that
constitutes an offer to sell or a solicitation of an offer to buy the Notes (other than the Pricing Disclosure Package, the Recorded Road Show and the
Final Memorandum) or file any report with the Commission under the Exchange Act unless the Initial Purchasers shall previously have been advised
and furnished a copy for a reasonable period of time prior to the proposed amendment, supplement or report and as to which the Initial Purchasers



shall have given their consent.  The Company will promptly, upon the reasonable request of the Initial Purchasers or counsel for the Initial
Purchasers, make any amendments or supplements to the Pricing Disclosure Package and the Final Memorandum that may be necessary or advisable
in connection with the resale of the Notes by the Initial Purchasers.

 
(c)                                  Ongoing Compliance.  (1) If, at any time prior to the completion of the sale by the Initial Purchasers of the Notes, any event shall

occur or condition shall exist as a result of which the Pricing Disclosure Package and the Final Memorandum as then amended or supplemented
would include any untrue statement of a material fact or omit to state any material fact necessary in order to make the statements therein, in the light
of the circumstances under which they were made, not misleading, or it is necessary to amend or supplement the Pricing Disclosure Package and the
Final Memorandum to comply with law, the Company will promptly notify the Initial Purchasers thereof and forthwith prepare and, subject to
paragraph (b) above, furnish to the Initial Purchasers such amendments or supplements to the Pricing Disclosure Package and the Final
Memorandum as may be necessary so that the statements in the Pricing Disclosure Package and the Final Memorandum as so amended or
supplemented will not, in the light of the circumstances existing when the Pricing Disclosure Package and the Final Memorandum are delivered to a
purchaser, be misleading or so that the Pricing Disclosure Package and the Final Memorandum will comply with law  (2) if at any time prior to the
Closing Date or any Subsequent Closing Date (i) any event shall occur or condition shall exist as a result of which the Pricing Disclosure Package as
then amended or supplemented would include any untrue statement of a material fact or omit to state any material fact necessary in order to make the
statements therein, in the light of the circumstances existing when the Pricing Disclosure Package is delivered to a purchaser, not misleading or any
Issuer Written Communication would conflict with the Pricing Disclosure Package as then amended or supplemented, or (ii) it is necessary to amend
or supplement the Pricing
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Disclosure Package so that the Pricing Disclosure Package or any Issuer Written Communication will comply with law, the Company will promptly
notify the Initial Purchasers thereof and forthwith prepare and, subject to paragraph (b) above, furnish to the Initial Purchasers such amendments or
supplements to the Pricing Disclosure Package or any Issuer Written Communication (it being understood that any such amendments or supplements
may take the form of an amended or supplemented Final Memorandum) as may be necessary so that the statements in the Pricing Disclosure
Package as so amended or supplemented will not, in the light of the circumstances existing when the Pricing Disclosure Package is delivered to a
purchaser, be misleading or so that any Issuer Written Communication will not conflict with the Pricing Disclosure Package or so that the Pricing
Disclosure Package or any Issuer Written Communication as so amended or supplemented will comply with law.

 
(d)                                 Blue Sky Compliance.  The Company will qualify the Notes for offer and sale under the applicable securities or Blue Sky laws of

such jurisdictions as the Initial Purchasers shall reasonably request and will continue such qualifications in effect so long as may be necessary to
complete the resale of the Notes; provided that the Company shall not be required to (i) qualify as a foreign corporation or other entity or as a dealer
in securities in any such jurisdiction where it would not otherwise be required to so qualify, (ii) file any general consent to service of process in any
such jurisdiction or (iii) subject itself to taxation in any such jurisdiction if it is not otherwise so subject.

 
(e)                                  Financial Statements.  Prior to the Closing Date, the Company will furnish to the Initial Purchasers, as soon as they have been

prepared, a copy of any unaudited interim financial statements of the Company for any period subsequent to the period covered  by the most recent
financial statements appearing in the Pricing Disclosure Package and the Final Memorandum.

 
(f)                                   Clear Market.  For a period of 45 days after the date of the Final Memorandum, the Company will not (i) offer, pledge, sell,

contract to sell, sell any option or contract to purchase, purchase any option or contract to sell, grant any option, right or warrant to purchase, or
otherwise transfer or dispose of, directly or indirectly, or file with the Commission a registration statement under the Securities Act relating to, any
securities of the Company (or guaranteed by the Company) that are substantially similar to the Notes, any Notes or any shares of Common Stock or
any securities convertible into or exercisable or exchangeable for Notes or Common Stock, or publicly disclose the intention to make any offer, sale
pledge, disposition or filing, or (ii) enter into any swap or other agreement that transfers, in whole or in part, any of the economic consequences of
ownership of the Notes or Common Stock or any such other securities, whether any such transaction described in clause (i) or (ii) above is to be
settled by delivery of Notes, Common Stock or such other securities, in cash or otherwise, without the prior written consent of Deutsche Bank
Securities Inc., other than (A) the Notes to be sold hereunder or the issuance of the Conversion Shares, (B) any grants of stock options pursuant to
Company Stock Plans and shares of Common Stock issued upon the exercise of options granted under Company Stock Plans or Employee Stock
Purchase Plans, (C) the capped
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call transaction described under “Description of Capped Call Transaction” in the Pricing Disclosure Package and the Final Memorandum, (D) any
shares of Common Stock issued and sold by the Company to a third party as part of a research, development and/or commercialization collaboration
between the Company and such third party relating to one or more of the Company’s product candidates, products or technologies; provided, that, in
the case of (D), (I) the amount of shares received by such third party is less that 5% of the outstanding shares of Common Stock and (II) such third
party agrees to be bound by the terms of a “lock-up” agreement, substantially in the form of Annex B hereto, with respect to such shares of Common
Stock.

 
(g)                                  Use of Proceeds.  The Company will apply the net proceeds from the sale of the Notes as set forth under “Use of Proceeds” in the

Pricing Disclosure Package and the Final Memorandum.
 
(h)                                 No Stabilization or Adjustment to Conversion Price.  Except as disclosed in the Offering Memorandum, the Company will not

take, directly or indirectly, any action designed to or that could reasonably be expected to cause or result in any stabilization or manipulation of the
price of the Common Stock.  Between the date hereof and the Closing Date, or any Subsequent Closing Date if applicable, the Company will not do
or authorize any act or thing that would result in an adjustment of the conversion price.

 
(i)                                     Exchange Listing.  The Company will use its reasonable best efforts to obtain clearance from the Nasdaq Market of the Company’s

Notice of Listing of Additional Shares in connection with the Conversion Shares.
 



(j)                                    Reports.  So long as the Notes are outstanding, the Company will make available to the Initial Purchasers on its website, as soon as
they are available, copies of all reports or other communications (financial or other) furnished by the Company to the Trustee or to the holders of the
Notes and copies of any reports and financial statements furnished to or filed with the Commission or any national securities exchange or automatic
quotation system; provided the Company will be deemed to have furnished such reports and financial statements to the Initial Purchasers to the
extent they are filed on the Commission’s Electronic Data Gathering, Analysis, and Retrieval system.

 
(k)                                 OFAC.  The Company will not, directly or indirectly, use the proceeds of the offering of the Notes hereunder, or lend, contribute or

otherwise make available such proceeds to any subsidiary, joint venture partner or other person or entity, for the purpose of financing the activities of
any person currently subject to any U.S. sanctions administered by OFAC.

 
(l)                                     Margin Rules.  The application of the proceeds received by the Company from the issuance, sale and delivery of the Notes as

described in the Offering Memoran dum will not violate Regulation T, U or X of the Board of Governors of the Federal Reserve System or any other
regulation of such Board of Governors.
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(m)                             No Integration.  None of the Company or any of its Affiliates will sell, offer for sale or solicit offers to buy or otherwise negotiate

in respect of any “security” (as defined in the Securities Act) that could be integrated with the sale of the Notes in a manner which would require the
registration under the Securities Act of the Notes or the Conversion Shares.

 
(n)                                 No Solicitation.  The Company will not, and will not permit any of the subsidiaries or their respective Affiliates or persons acting

on their behalf to, engage in any form of general solicitation or general advertising (as those terms are used in Regulation D under the Securities Act)
in connection with the offering of the Notes or in any manner involving a public offering within the meaning of Section 4(2) of the Securities Act.

 
(o)                                 Restricted Securities.  For so long as any of the Notes or the Common Stock issuable upon the conversion thereof are “restricted

securities” within the meaning of Rule 144(a)(3) under the Securities Act, the Company will make available at its expense, upon request, to any
holder of such Notes and any prospective purchasers thereof the information specified in Rule 144A(d)(4) under the Securities Act, unless the
Company is then subject to Section 13 or 15(d) of the Exchange Act.

 
(p)                                 Registrar; Transfer Agent.  The Company shall engage and maintain, at its expense, a registrar and transfer agent for the Common

Stock.
 
(q)                                 Conversion Shares.  The Company will reserve and keep available at all times, free of preemptive rights, a number of shares of

Common Stock equal to the aggregate conversion rate for all $1,000 principal amount of Notes outstanding, plus the maximum amount of make-
whole shares to be added to the conversion rate upon a make-whole adjustment event.

 
(r)                                    Enforcement of Agreements.  The Company will enforce all agreements between the Company and any of its security holders to be

entered into pursuant to this Agreement that prohibit the sale, transfer, assignment, pledge or hypothecation of any of the Company’s securities.  In
addition, the Company will direct the transfer agent to place stop transfer restrictions upon any such securities of the Company that are bound by
such “lock-up” agreements for the duration of the periods contemplated in such agreements.

 
(s)                                   Acquisition of Notes.  The Company will not, and will not permit any of its Affiliates to, resell any Notes or Conversion Shares

that have been acquired by it or acquired by any of them.
 
Section 6.                                           Conditions of the Initial Purchasers’ Obligations.  The obligation of the Initial Purchasers to purchase and pay for the

Firm Notes and the Optional Notes, as the case may be, shall, in their sole discretion, be subject to the satisfaction or waiver of the following conditions on or
prior to the Closing Date (references to the Closing Date in this Section 6 shall apply to the Subsequent Closing Date, if applicable):
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(a)                                 Not Enjoined.  The sale of the Notes or the Conversion Shares hereunder shall not be enjoined (temporarily or permanently) on the

Closing Date.
 
(b)                                 Representations and Warranties.  The representations and warranties of the Company contained herein shall be true and correct on

the date hereof and on and as of the Closing Date and the statements of the Company and its officers made in any certificates delivered pursuant to
this Agreement shall be true and correct on and as of the Closing Date.

 
(c)                                  No Material Adverse Change.  No event or condition of a type described in Section 2(f) hereof shall have occurred or shall exist,

which event or condition is not described in the Pricing Disclosure Package (excluding any amendment or supplement thereto) and the Final
Memorandum (excluding any amendment or supplement thereto) and the effect of which in the judgment of the Initial Purchasers makes it
impracticable or inadvisable to proceed with the offering, sale or delivery of the Notes on the Closing Date, on the terms and in the manner
contemplated by this Agreement, the Pricing Disclosure Package and the Final Memorandum.

 
(d)                                 Officer’s Certificate.  The Initial Purchasers shall have received on and as of the Closing Date a certificate of the chief financial

officer or chief accounting officer of the Company and one additional senior executive officer of the Company who is satisfactory to the Initial
Purchasers (i) confirming that such officers have carefully reviewed the Pricing Disclosure Package and the Final Memorandum and, to the
knowledge of such officers, the representations set forth in Section 2(b) hereof are true and correct, (ii) confirming that the other representations and
warranties of the Company in this Agreement are true and correct and that the Company has complied with all agreements and satisfied all
conditions on its part to be performed or satisfied hereunder at or prior to the Closing Date, and (iii) to the effect set forth in paragraphs (a), (b) and
(c) above.

 



(e)                                  Comfort Letters.  On the date of this Agreement and on the Closing Date,  OUM & Co. LLP shall have furnished to the Initial
Purchasers, at the request of the Company, letters, dated the respective dates of delivery thereof and addressed to the Initial Purchasers, in form and
substance reasonably satisfactory to the Initial Purchasers, containing statements and information of the type customarily included in accountants’
“comfort letters” to Initial Purchasers with respect to the financial statements and certain financial information contained or incorporated by
reference in the Preliminary Memorandum, the Pricing Disclosure Package and the Final Memorandum; provided, that the letter delivered on the
Closing Date shall use a “cut-off” date no more than three business days prior to such Closing Date.

 
(f)                                   Opinion and 10b-5 Statement of Counsel for the Company.  Hogan Lovells US LLP, counsel for the Company, shall have furnished

to the Initial Purchasers, at the request of the Company, their written opinion and 10b-5 statement, dated the Closing Date and addressed to the Initial
Purchasers, in the form set forth in Annex C hereto.
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(g)                                              Opinions of IP Counsel.  Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., intellectual property counsel for the Company,

shall have furnished to the Initial Purchasers, at the request of the Company, their written opinion, dated the Closing Date and addressed to the Initial
Purchasers, in the form set forth in Annex D-1 hereto.  Hogan Lovells US LLP, counsel for the Company, shall have furnished to the Initial
Purchasers, at the request of the Company, their written opinion, dated the Closing Date and addressed to the Initial Purchasers, in the form set forth
in Annex D-2 hereto.

 
(h)                                 Opinion and 10b-5 Statement of Counsel for the Initial Purchasers.  The Initial Purchasers shall have received on and as of the

Closing Date opinions of Cahill Gordon & Reindel LLP and Davis Polk & Wardwell LLP, counsel for the Initial Purchasers, and a 10b-5 statement
of Cahill Gordon & Reindel LLP, counsel for the Initial Purchasers, with respect to such matters as the Initial Purchasers may reasonably request,
and such counsel shall have received such documents and information as they may reasonably request to enable them to pass upon such matters.

 
(i)                                     No Legal Impediment to Issuance.  No action shall have been taken and no statute, rule, regulation or order shall have been

enacted, adopted or issued by any federal, state or foreign governmental or regulatory authority that would, as of the Closing Date, prevent the offer
and sale of the Notes or issuance of the Conversion Shares; and no injunction or order of any federal, state or foreign court shall have been issued
that would, as of the Closing Date, prevent the offer and sale of the Notes or issuance of the Conversion Shares.

 
(j)                                    Good Standing.  The Initial Purchasers shall have received on and as of the Closing Date, satisfactory evidence of the good

standing of the Company in its jurisdiction of organization, in writing or any standard form of telecommunication from the appropriate governmental
authority of such jurisdiction.

 
(k)                                 Additional Documents.  On or prior to the Closing Date, the Company shall have furnished to the Initial Purchasers such further

certificates and documents as the Initial Purchasers may reasonably request.
 
All opinions, letters, certificates and evidence mentioned above or elsewhere in this Agreement shall be deemed to be in compliance with

the provisions hereof only if they are in form and substance reasonably satisfactory to counsel for the Initial Purchasers.
 
Section 7.                                           Indemnification and Contribution.
 
(a)                                 Indemnification of the Initial Purchasers.  The Company agrees to indemnify and hold harmless each Initial Purchaser, its

affiliates, directors and officers and each person, if any, who controls such Initial Purchaser within the meaning of Section 15 of the Securities Act or
Section 20 of the Exchange Act, from and against any and all losses, claims, damages and liabilities (including, without limitation, legal fees and other
expenses incurred in connection with any suit, action or proceeding or any claim asserted, as such fees and expenses are incurred), joint or several, that arise
out of, or are based upon, (i) any untrue statement or alleged
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untrue statement of a material fact contained in the Pricing Disclosure Package, any Issuer Written Communication, any road show as defined in
Rule 433(h) under the Securities Act (a “road show”), the Final Memorandum or any amendment or supplement thereto, or caused by any omission or alleged
omission to state therein a material fact necessary in order to make the statements therein, in light of the circumstances under which they were made, not
misleading, in each case except insofar as such losses, claims, damages or liabilities arise out of, or are based upon, any untrue statement or omission or
alleged untrue statement or omission made in reliance upon and in conformity with any information relating to any Initial Purchaser furnished to the
Company in writing by such Initial Purchaser through Deutsche Bank Securities Inc. expressly for use therein, it being understood and agreed that the only
such information furnished by any Initial Purchaser consists of the information described as such in Section 12 hereto.

 
(b)                                 Indemnification of the Company.  Each Initial Purchaser agrees, severally and not jointly, to indemnify and hold harmless the

Company, its directors, its officers and each person, if any, who controls the Company within the meaning of Section 15 of the Securities Act or Section 20 of
the Exchange Act to the same extent as the indemnity set forth in paragraph (a) above, but only with respect to any losses, claims, damages or liabilities that
arise out of, or are based upon, any untrue statement or omission or alleged untrue statement or omission made in reliance upon and in conformity with any
information relating to such Initial Purchaser furnished to the Company in writing by such Initial Purchaser through Deutsche Bank Securities Inc. expressly
for use in the Pricing Disclosure Package or Final Memorandum or any amendment or supplement thereto, any Issuer Written Communication or, any road
show, it being understood and agreed upon that the only such information furnished by any Initial Purchaser consists of the information described in
Section 12 hereof.

 
(c)                                  Notice and Procedures.  If any suit, action, proceeding (including any governmental or regulatory investigation), claim or demand

shall be brought or asserted against any person in respect of which indemnification may be sought pursuant to either paragraph (a) or (b) above, such person
(the “Indemnified Person”) shall promptly notify the person against whom such indemnification may be sought (the “Indemnifying Person”) in writing;
provided that the failure to notify the Indemnifying Person shall not relieve it from any liability that it may have under paragraph (a) or (b) above except to
the extent that it has been materially prejudiced (through the forfeiture of substantive rights or defenses) by such failure; and provided, further, that the failure
to notify the Indemnifying Person shall not relieve it from any liability that it may have to an Indemnified Person otherwise than under paragraph (a) or



(b) above.  If any such proceeding shall be brought or asserted against an Indemnified Person and it shall have notified the Indemnifying Person thereof, the
Indemnifying Person shall retain counsel reasonably satisfactory to the Indemnified Person (who shall not, without the consent of the Indemnified Person, be
counsel to the Indemnifying Person) to represent the Indemnified Person in such proceeding and shall pay the fees and expenses of such counsel related to
such proceeding, as incurred.  In any such proceeding, any Indemnified Person shall have the right to retain its own counsel, but the fees and expenses of such
counsel shall be at the expense of such Indemnified Person unless (i) the Indemnifying Person and the Indemnified Person shall have mutually agreed to the
contrary; (ii) the Indemnifying Person has failed within a reasonable time to retain counsel reasonably satisfactory to the Indemnified Person; (iii) the
Indemnified Person shall have reasonably concluded that
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there may be legal defenses available to it that are different from or in addition to those available to the Indemnifying Person; or (iv) the named parties in any
such proceeding (including any impleaded parties) include both the Indemnifying Person and the Indemnified Person and representation of both parties by the
same counsel would be inappropriate due to actual or potential differing interest between them.  It is understood and agreed that the Indemnifying Person
shall not, in connection with any proceeding or related proceedings in the same jurisdiction, be liable for the fees and expenses of more than one separate firm
(in addition to any local counsel) for all Indemnified Persons, and that all such fees and expenses shall be paid or reimbursed as they are incurred.  Any such
separate firm for any Initial Purchaser, its affiliates, directors and officers and any control persons of such Initial Purchaser shall be designated in writing by
Deutsche Bank Securities Inc. and any such separate firm for the Company, its directors, its officers and any control persons of the Company shall be
designated in writing by the Company.  The Indemnifying Person shall not be liable for any settlement of any proceeding effected without its written consent,
but if settled with such consent or if there be a final judgment for the plaintiff, the Indemnifying Person agrees to indemnify each Indemnified Person from
and against any loss or liability by reason of such settlement or judgment.  Notwithstanding the foregoing sentence, if at any time an Indemnified Person shall
have requested that an Indemnifying Person reimburse the Indemnified Person for fees and expenses of counsel as contemplated by this paragraph, the
Indemnifying Person shall be liable for any settlement of any proceeding effected without its written consent if (i) such settlement is entered into more than
30 days after receipt by the Indemnifying Person of such request and (ii) the Indemnifying Person shall not have reimbursed the Indemnified Person in
accordance with such request prior to the date of such settlement.  No Indemnifying Person shall, without the written consent of the Indemnified Person,
effect any settlement of any pending or threatened proceeding in respect of which any Indemnified Person is or could have been a party and indemnification
could have been sought hereunder by such Indemnified Person, unless such settlement (x) includes an unconditional release of such Indemnified Person, in
form and substance reasonably satisfactory to such Indemnified Person, from all liability on claims that are the subject matter of such proceeding and (y) does
not include any statement as to or any admission of fault, culpability or a failure to act by or on behalf of any Indemnified Person.

 
(d)                                 Contribution.  If the indemnification provided for in paragraphs (a) and (b) above is unavailable to an Indemnified Person or

insufficient in respect of any losses, claims, damages or liabilities referred to therein, then each Indemnifying Person under such paragraph, in lieu of
indemnifying such Indemnified Person thereunder, shall contribute to the amount paid or payable by such Indemnified Person as a result of such losses,
claims, damages or liabilities (i) in such proportion as is appropriate to reflect the relative benefits received by the Company, on the one hand, and the Initial
Purchasers, on the other, in connection with the statements or omissions that resulted in such losses, claims, damages or liabilities, as well as any other
relevant equitable considerations.  The relative benefits received by the Company, on the one hand, and the Initial Purchasers, on the other, shall be deemed to
be in the same respective proportions as the net proceeds (before deducting expenses) received by the Company from the sale of the Notes and the total
discounts and commissions received by the Initial Purchasers in connection therewith, bear to the aggregate offering price of the Notes.  The relative fault of
the Company, on the one hand, and the Initial Purchasers, on the other, shall be determined by reference to,
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among other things, whether the untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to
information supplied by the Company or by the Initial Purchasers and the parties’ relative intent, knowledge, access to information and opportunity to correct
or prevent such statement or omission.

 
(e)                                  Limitation on Liability.  The Company and the Initial Purchasers agree that it would not be just and equitable if contribution

pursuant to paragraph (d) above were determined by pro rata allocation (even if the Initial Purchasers were treated as one entity for such purpose) or by any
other method of allocation that does not take account of the equitable considerations referred to in paragraph (d) above.  The amount paid or payable by an
Indemnified Person as a result of the losses, claims, damages and liabilities referred to in paragraph (d) above shall be deemed to include, subject to the
limitations set forth above, any legal or other expenses incurred by such Indemnified Person in connection with any such action or claim.  Notwithstanding
the provisions of paragraphs (d) and (e), in no event shall an Initial Purchaser be required to contribute any amount in excess of the amount by which the total
discounts and commissions received by such Initial Purchaser with respect to the offering of the Notes exceeds the amount of any damages that such Initial
Purchaser has otherwise been required to pay by reason of such untrue or alleged untrue statement or omission or alleged omission.  No person guilty of
fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any person who was not guilty
of such fraudulent misrepresentation.  The Initial Purchasers’ obligations to contribute pursuant to paragraphs (d) and (e) are several in proportion to their
respective purchase obligations hereunder and not joint.

 
(f)                                   Non-Exclusive Remedies.  The remedies provided for in this Section 7 are not exclusive and shall not limit any rights or remedies

which may otherwise be available to any Indemnified Person at law or in equity.
 
Section 8.                                           Effectiveness of Agreement.  This Agreement shall become effective upon the execution and delivery hereof by the

parties hereto.
 
Section 9.                                           Termination.  This Agreement may be terminated in the absolute discretion of the Initial Purchasers, by notice to the

Company, if after the execution and delivery of this Agreement and prior to the Closing Date or, in the case of the Optional Notes, prior to the Subsequent
Closing Date (i) trading generally shall have been suspended or materially limited on or by any of the New York Stock Exchange, the American Stock
Exchange, the Nasdaq Stock Market, the Chicago Board Options Exchange, the Chicago Mercantile Exchange or the Chicago Board of Trade; (ii) trading of
any securities issued or guaranteed by the Company shall have been suspended on any exchange or in any over-the-counter market; (iii) a general moratorium
on commercial banking activities shall have been declared by federal or New York State authorities; or (iv) there shall have occurred any outbreak or
escalation of hostilities or any change in financial markets or any calamity or crisis, either within or outside the United States, that, in the judgment of the
Initial Purchasers, is material and adverse and makes it impracticable or inadvisable to proceed with the offering, sale or delivery of the Notes on the Closing



Date or the Additional Closing Date, as the case may be, on the terms and in the manner contemplated by this Agreement, the Pricing Disclosure Package and
the Final Memorandum.
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Section 10.                                    Defaulting Initial Purchaser.
 
(a)                                 If, on the Closing Date or the Subsequent Closing Date, as the case may be, any Initial Purchaser defaults on its obligation to

purchase the Notes that it has agreed to purchase hereunder on such date, the non-defaulting Initial Purchasers may in their discretion arrange for the purchase
of such Notes by other persons satisfactory to the Company on the terms contained in this Agreement.  If, within 36 hours after any such default by any Initial
Purchaser, the non-defaulting Initial Purchasers do not arrange for the purchase of such Notes, then the Company shall be entitled to a further period of 36
hours within which to procure other persons satisfactory to the non-defaulting Initial Purchasers to purchase such Notes on such terms.  If other persons
become obligated or agree to purchase the Notes of a defaulting Initial Purchaser, either the non-defaulting Initial Purchasers or the Company may postpone
the Closing Date or the Subsequent Closing Date, as the case may be, for up to five full business days in order to effect any changes that in the opinion of
counsel for the Company or counsel for the Initial Purchasers may be necessary in the Registration Statement and the Prospectus or in any other document or
arrangement, and the Company agrees to promptly prepare any amendment or supplement to the Registration Statement and the Prospectus that effects any
such changes.  As used in this Agreement, the term “Initial Purchaser” includes, for all purposes of this Agreement unless the context otherwise requires, any
person not listed in Schedule 1 hereto that, pursuant to this Section 10, purchases Notes that a defaulting Initial Purchaser agreed but failed to purchase.

 
(b)                                 If, after giving effect to any arrangements for the purchase of the Notes of a defaulting Initial Purchaser or Initial Purchasers by the

non-defaulting Initial Purchasers and the Company as provided in paragraph (a) above, the aggregate amount of Notes that remain unpurchased on the
Closing Date or the Subsequent Closing Date, as the case may be, does not exceed one-eleventh of the aggregate amount of Notes to be purchased on such
date, then the Company shall have the right to require each non-defaulting Initial Purchaser to purchase the amount of Notes that such Initial Purchaser agreed
to purchase hereunder on such date plus such Initial Purchaser’s pro rata share (based on the amount of Notes that such Initial Purchaser agreed to purchase
on such date) of the Notes of such defaulting Initial Purchaser or Initial Purchasers for which such arrangements have not been made.

 
(c)                                  If, after giving effect to any arrangements for the purchase of the Notes of a defaulting Initial Purchaser or Initial Purchasers by the

non-defaulting Initial Purchasers and the Company as provided in paragraph (a) above, the aggregate amount of Notes that remain unpurchased on the
Closing Date or the Subsequent Closing Date, as the case may be, exceeds one-eleventh of the aggregate amount of Notes to be purchased on such date, or if
the Company shall not exercise the right described in paragraph (b) above, then this Agreement or, with respect to any Subsequent Closing Date, the
obligation of the Initial Purchasers to purchase Notes on the Subsequent Closing Date shall terminate without liability on the part of the non-defaulting Initial
Purchasers.  Any termination of this Agreement pursuant to this Section 10 shall be without liability on the part of the Company, except that the Company
will continue to be liable for the payment of expenses as set forth in Section 11 hereof.
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(d)                                 Nothing contained herein shall relieve a defaulting Initial Purchaser of any liability it may have to the Company or any non-

defaulting Initial Purchaser for damages caused by its default.
 
Section 11.                                    Expenses.  (a) Whether or not the transactions contemplated by this Agreement are consummated or this Agreement is

terminated, the Company will pay or cause to be paid all costs and expenses incident to the performance of its obligations hereunder, including without
limitation, (i) the costs incident to the authorization, issuance, sale, preparation and delivery to the Initial Purchasers of the Notes and any taxes payable in
that connection; (ii) the costs incident to the preparation and printing of the Preliminary Memorandum, any Issuer Written Communication, the Pricing
Disclosure Package and the Final Memorandum (including all exhibits, amendments and supplements thereto) and the distribution thereof (but not including
the fees and expenses of counsel for the Initial Purchasers relating thereto, except in the circumstances set forth in Section 11(b)); (iii) the fees and expenses
of the Company’s counsel and independent accountants; (iv) the fees and expenses incurred in connection with the registration or qualification of the Notes
and Conversion Shares under the state or foreign securities or blue sky laws of such jurisdictions as the Initial Purchasers may designate and the preparation,
printing and distribution of a Blue Sky Memorandum (but not including the related fees and expenses of counsel for the Initial Purchasers, except in the
circumstances set forth in Section 11(b)); (v) the costs incident to the preparation (including printing), authentication, issuance and delivery to the Initial
Purchasers of the Notes; (vi) fees and expenses of the Trustee including fees and expenses of the Trustee’s counsel; (vii) all expenses incurred by the
Company in connection with any “road show” presentation to potential investors; (viii) any fees charged by investment rating agencies for the rating of the
Notes; and (ix) all expenses and application fees related to the listing of the Conversion Shares on the Nasdaq Market.

 
(b)                           If (x) this Agreement is terminated pursuant to Section 9(i) or 9(ii), (y) the Company for any reason fails to tender the Notes for

delivery to the Initial Purchasers or (z) the Initial Purchasers decline to purchase the Notes for the failure of any condition to closing set forth herein, the
Company agrees to reimburse the Initial Purchasers for all out-of-pocket costs and expenses (including the fees and expenses of their counsel) reasonably
incurred by the Initial Purchasers in connection with this Agreement and the offering contemplated hereby.

 
Section 12.                                    Information Supplied by the Initial Purchasers.  The statements set forth in the the third paragraph under the heading

“Plan of Distribution”, the first paragraph under “Plan of Distribution — Notes Are Not Being Registered” and the first paragraph under “Plan of Distribution
— Price Stabilization and Short Positions” in the Preliminary Memorandum and the Final Memorandum (to the extent such statements relate to the Initial
Purchasers) constitute the only information furnished by the Initial Purchasers to the Company for the purposes of Sections 2(a), 2(b), 2(c) and 7 hereof.

 
Section 13.                                    Persons Entitled to Benefit of Agreement.  This Agreement shall inure to the benefit of and be binding upon the parties

hereto and their respective successors and the officers and directors and any controlling persons referred to in Section 7 hereof.  Nothing in this Agreement is
intended or shall be construed to give any other person any legal or equitable right, remedy or claim under or in respect of this Agreement or any provision
contained herein.
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No purchaser of Notes from any Initial Purchaser shall be deemed to be a successor merely by reason of such purchase.

 
Section 14.                                    Survival.  The respective indemnities, rights of contribution, representations, warranties and agreements of the Company

and the Initial Purchasers contained in this Agreement or made by or on behalf of the Company or the Initial Purchasers pursuant to this Agreement or any
certificate delivered pursuant hereto shall survive the delivery of and payment for the Securities and shall remain in full force and effect, regardless of any
termination of this Agreement or any investigation made by or on behalf of the Company or the Initial Purchasers.

 
Section 15.                                    Certain Defined Terms.  For purposes of this Agreement, (a) except where otherwise expressly provided, the term

“affiliate” has the meaning set forth in Rule 405 under the Securities Act; and (b) the term “business day” means any day other than a day on which banks are
permitted or required to be closed in New York City.

 
Section 16.                                    Authority of Deutsche Bank Securities Inc.  Any action by the Initial Purchasers hereunder may be taken by Deutsche

Bank Securities Inc. on behalf of the Initial Purchasers, and any such action taken by Deutsche Bank Securities Inc. shall be binding upon the Initial
Purchasers.

 
Section 17.                                    Notices.  All notices and other communications hereunder shall be in writing and shall be deemed to have been duly given

if mailed or transmitted and confirmed by any standard form of telecommunication.  Notices to the Initial Purchasers, shall be mailed or delivered to
(i) Deutsche Bank Securities Inc., 60 Wall Street, 4  Floor, New York, NY 10005, Attention:  ECM Syndicate Desk (fax:212-797-9344) with a copy to the
General Counsel (fax:212-797-4564); to the Company shall be mailed or delivered to it at 1172 Castro Street, Mountain View, CA 94040 (fax: (650) 934-
5389); Attention: Chief Financial Officer with a copy to the General Counsel and with a copy to: Hogan Lovells US LLP, 525 University Avenue, 3rd Floor,
Palo Alto, California 94301 (fax: (650) 463-4199), Attention: Jon Layman.
 

Section 18.                                    Governing Law.  This Agreement and any claim, controversy or dispute arising under or related to this Agreement shall
be governed by and construed in accordance with the laws of the State of New York applicable to agreements made and to be performed in such state.

 
Section 19.                                    Counterparts.  This Agreement may be signed in counterparts (which may include counterparts delivered by any standard

form of telecommunication), each of which shall be an original and all of which together shall constitute one and the same instrument.
 
Section 20.                                    Amendments or Waivers.  No amendment or waiver of any provision of this Agreement, nor any consent or approval to

any departure therefrom, shall in any event be effective unless the same shall be in writing and signed by the parties hereto.
 
Section 21.                                    Headings.  The headings herein are included for convenience of reference only and are not intended to be part of, or to

affect the meaning or interpretation of, this Agreement.
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If the foregoing is in accordance with your understanding, please indicate your acceptance of this Agreement by signing in the space

provided below.
 

 

Very truly yours,
  
  
 

VIVUS, INC.
  
  
 

By: /s/  Leland F. Wilson
  

Name:  Leland F. Wilson
  

Title:  Chief Executive Officer
 
 

Accepted:  May 15, 2013.
 
DEUTSCHE BANK SECURITIES INC.
 
 
By: /s/  Jennifer Fox

 

 

Name:  Jennifer Fox
 

 

Title:  Managing Director
 

   
   
By: /s/  Jeffrey B. Rosichan

 

 

Name:  Jeffrey B. Rosichan
 

 

Title:  Managing Director
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SCHEDULE 1

 
Initial Purchaser

 
Principal Amount of Notes

 

Deutsche Bank Securities Inc.
 

$ 176,000,002
 

Citigroup Global Markets Inc.
 

$ 7,333,333
 

  

th



JMP Securities LLC $ 7,333,333
Leerink Swann LLC

 

$ 7,333,333
 

Needham & Company, LLC
 

$ 7,333,333
 

Roth Capital Partners, LLC
 

$ 7,333,333
 

Trout Capital LLC
 

$ 7,333,333
 

    
Total

 

$ 220,000,000
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Annex A

 
Pricing Disclosure Package

 
1.              Pricing Term Sheet dated May 15, 2013 (attached).
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PRICING TERM SHEET
Dated May 15, 2013
 

VIVUS, Inc.
4.50% Convertible Senior Notes due 2020

 
The information in this pricing term sheet supplements VIVUS, Inc.’s preliminary offering memorandum, dated May 13, 2013 (the “Preliminary Offering
Memorandum”), and supersedes the information in the Preliminary Offering Memorandum to the extent inconsistent with the information in the Preliminary
Offering Memorandum.  In all other respects, this pricing term sheet is qualified in its entirety by reference to the Preliminary Offering Memorandum.  Terms
used herein but not defined herein shall have the respective meanings as set forth in the Preliminary Offering Memorandum. All references to dollar amounts
are references to U.S. dollars.
 

Issuer:
 

VIVUS, Inc. (NASDAQ: VVUS) (the “Issuer”)
   
Title of securities:

 

4.50% Convertible Senior Notes due 2020 (the “notes”)
   
Aggregate principal amount offered:

 

$220,000,000 aggregate principal amount of notes (plus up to an additional
$30,000,000 aggregate principal amount if the initial purchasers exercise their
option to purchase additional notes)

   
Maturity date:

 

May 1, 2020, unless earlier purchased or converted
   
Interest rate:

 

4.50% per year
   
Interest payment dates:

 

Interest will accrue from May 21, 2013 and will be payable semiannually in arrears
on May 1 and November 1 of each year, beginning on November 1, 2013.

   
Issue price:

 

100%
   
Initial conversion price:

 

Approximately $14.86 per share of the Issuer’s common stock
   
Initial conversion rate:

 

67.3038 shares of the Issuer’s common stock per $1,000 principal amount of notes,
subject to adjustment

   
Use of proceeds:

 

The Issuer estimates that the net proceeds from this offering, after deducting
estimated expenses payable by the Issuer and the initial purchasers’ discount, will
be approximately $213 million (or $242 million if the initial purchasers exercise
their option to purchase additional notes in full). The Issuer intends to use
approximately $30 million of the net proceeds from this offering to pay the cost of
the capped call transaction described below. The Issuer intends to use the remainder
of the net proceeds from this offering for continued commercialization of the
Issuer’s products and development of the Issuer’s product candidates and for
general corporate purposes. If the initial purchasers exercise their option to
purchase additional notes, the Issuer may use a portion of the proceeds from the
sale of the additional notes to enter into an additional capped call transaction.

   
Capped call transaction:

 

In connection with the pricing of the notes, the Issuer is entering into a capped call
transaction with Deutsche Bank AG, London
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Branch, an affiliate of Deutsche Bank Securities Inc. The capped call transaction is
expected generally to reduce potential dilution to the Issuer’s common stock and/or
offset potential cash payments in excess of the principal amount of converted notes
upon any conversion of notes, although Deutsche Bank AG, London Branch as
calculation agent is entitled to make certain adjustments or refrain from
adjustments under certain circumstances which could result in a different strike
price under the capped call transaction than the corresponding conversion price
under the notes. If the initial purchasers exercise their option to purchase additional
notes, the Issuer may enter into an additional capped call transaction.

   
Bookrunner and manager:

 

Deutsche Bank Securities Inc.
   
Co-managers:

 

Citigroup Global Markets Inc.
JMP Securities LLC
Leerink Swann LLC
Needham & Company, LLC
Roth Capital Partners, LLC
Trout Capital LLC

   
Trade date:

 

May 16, 2013
   
Settlement date:

 

May 21, 2013
   
CUSIP/ISIN:

 

Restricted CUSIP Number: 928551 AA8
Restricted ISIN Number: US928551AA86

   
Adjustment to conversion rate upon a make-whole adjustment
event:

 

The following table sets forth the number of additional shares to be added to the
conversion rate for each $1,000 principal amount of notes based on hypothetical
stock prices and effective dates.

 
  

Stock Price
 

Effective Date
 

$12.92
 

$15.00
 

$17.50
 

$20.00
 

$22.50
 

$25.00
 

$27.50
 

$30.00
 

$35.00
 

$40.00
 

$45.00
 

$50.00
 

$60.00
 

$70.00
 

May 21, 2013
 

10.0955
 

9.9262
 

7.5715
 

5.9320
 

4.7382
 

3.8385
 

3.1421
 

2.5917
 

1.7886
 

1.2441
 

0.8627
 

0.5907
 

0.2524
 

0.0750
 

May 1, 2014
 

10.0955
 

9.8324
 

7.4129
 

5.7550
 

4.5635
 

3.6751
 

2.9936
 

2.4586
 

1.6835
 

1.1618
 

0.7986
 

0.5402
 

0.2195
 

0.0519
 

May 1, 2015
 

10.0955
 

9.7029
 

7.1916
 

5.5096
 

4.3242
 

3.4549
 

2.7966
 

2.2852
 

1.5525
 

1.0646
 

0.7270
 

0.4878
 

0.1923
 

0.0399
 

May 1, 2016
 

10.0955
 

9.4472
 

6.8239
 

5.1233
 

3.9595
 

3.1269
 

2.5091
 

2.0368
 

1.3714
 

0.9346
 

0.6345
 

0.4228
 

0.1618
 

0.0283
 

May 1, 2017
 

10.0955
 

8.9189
 

6.1684
 

4.4714
 

3.3635
 

2.6033
 

2.0586
 

1.6534
 

1.0980
 

0.7411
 

0.4979
 

0.3265
 

0.1149
 

0.0099
 

May 1, 2018
 

10.0955
 

7.9408
 

5.0525
 

3.4155
 

2.4365
 

1.8175
 

1.4039
 

1.1125
 

0.7319
 

0.4935
 

0.3303
 

0.2134
 

0.0647
 

0.0000
 

May 1, 2019
 

10.0955
 

6.1239
 

3.0806
 

1.6655
 

0.9984
 

0.6694
 

0.4933
 

0.3877
 

0.2627
 

0.1833
 

0.1240
 

0.0771
 

0.0087
 

0.0000
 

May 1, 2020
 

10.0955
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

0.0000
 

 
Notwithstanding anything in the indenture to the contrary, the Issuer may not increase the conversion rate to more than 77.3993 shares per $1,000 principal
amount of notes pursuant to the events described under “Description of the Notes—Adjustment to Conversion Rate upon Conversion upon a Make-Whole
Adjustment Event” in the Preliminary Offering Memorandum, though the Issuer will adjust such number of shares for the same events for which the Issuer
must adjust the conversion rate as described under “Description of the Notes—Conversion of Notes—Conversion Rate Adjustments” in the Preliminary
Offering Memorandum.
 
The exact stock prices and effective dates may not be set forth in the table above, in which case if the stock price is:
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·                  between two stock prices in the table or the effective date is between two effective dates in the table, the number of additional shares will be

determined by a straight-line interpolation between the number of additional shares set forth for the next higher and next lower stock prices and the
earlier and later effective dates based on a 365-day year, as applicable;

 
·                  in excess of $70.00 per share (subject to adjustment in the same manner as the stock prices set forth in the column headings of the table above), no

additional shares will be added to the conversion rate; and
 
·                  less than $12.92 per share (subject to adjustment in the same manner as the stock prices set forth in the column headings of the table above), no

additional shares will be added to the conversion rate.
 

Changes to Information in the Preliminary Offering Memorandum
 
The third through seventh paragraphs following the make-whole table under “Description of the Notes—Adjustment to Conversion Rate upon Conversion
upon a Make-Whole Adjustment Event” in the Preliminary Offering Memorandum are deleted, and the second paragraph under “Risk Factors—The
adjustment to the conversion rate for notes converted in connection with a make-whole adjustment event may not adequately compensate you for any lost
value of your notes as a result of such event” in the Preliminary Offering Memorandum is deleted.  Accordingly, there is no Nasdaq cap (or requirement to
elect combination settlement) in connection with a make-whole adjustment event.
 
General
 
This communication is intended for the sole use of the person to whom it is provided by the sender. This material is confidential and is for your information
only and is not intended to be used by anyone other than you. This information does not purport to be a complete description of the notes or the offering.
 
This communication does not constitute an offer to sell or the solicitation of an offer to buy any notes in any jurisdiction to any person to whom it is unlawful
to make such offer or solicitation in such jurisdiction.
 



Neither the notes nor any shares of common stock issuable upon conversion of the notes have been or will be registered under the U.S. Securities Act
of 1933, as amended (the “Securities Act”). Prospective purchasers that are qualified institutional buyers are hereby notified that the sellers of the
notes may be relying on an exemption from the provisions of Section 5 of the Securities Act provided by Rule 144A under the Securities Act.
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Exhibit 10.1
 

 

Deutsche Bank 
  
 

Deutsche Bank AG, London Branch
 

Winchester house
 

1 Great Winchester St.
 

London EC2N 2DB
 

Telephone:  44 20 7545 8000
  
 

c/o Deutsche Bank Securities Inc.
 

60 Wall Street
 

New York, NY 10005
 

Telephone: 212-250-2500
 

DATE: May 15, 2013
  
TO: VIVUS, Inc.
 

1172 Castro Street
 

Mountain View, CA 94040
ATTENTION: Leland F. Wilson
TELEPHONE: 650-934-5200
FACSIMILE: 650-934-5389
  
FROM: Deutsche Bank AG, London Branch
  
SUBJECT: Base Capped Note Hedge Transaction
  
REFERENCE NUMBER(S): 535457
 
The purpose of this agreement (this “Confirmation”) is to confirm the terms and conditions of the transaction entered into between Deutsche Bank AG,
London Branch (“Deutsche”) and VIVUS, Inc. (“Counterparty”) on the Trade Date specified below (the “Transaction”).  This Confirmation constitutes a
“Confirmation” as referred to in the ISDA Master Agreement specified below.  This Confirmation constitutes the entire agreement and understanding of the
parties with respect to the subject matter and terms of the Transaction and supersedes all prior or contemporaneous written and oral communications with
respect thereto.
 
DEUTSCHE BANK AG IS NOT REGISTERED AS A BROKER OR DEALER UNDER THE U.S. SECURITIES EXCHANGE ACT OF 1934, AS
AMENDED.  DEUTSCHE BANK SECURITIES INC. (“AGENT”) HAS ACTED SOLELY AS AGENT IN CONNECTION WITH THE
TRANSACTION AND HAS NO OBLIGATION, BY WAY OF ISSUANCE, ENDORSEMENT, GUARANTEE OR OTHERWISE WITH RESPECT
TO THE PERFORMANCE OF EITHER PARTY UNDER THE TRANSACTION.  AS SUCH, ALL DELIVERY OF FUNDS, ASSETS, NOTICES,
DEMANDS AND COMMUNICATIONS OF ANY KIND RELATING TO THE TRANSACTION BETWEEN DEUTSCHE BANK AG AND
COUNTERPARTY SHALL BE TRANSMITTED EXCLUSIVELY
 
Chairman of the Supervisory Board:  Dr. Paul Achleitner.
 
Management Board:  Jürgen Fitschen (Co-Chairman), Anshu Jain (Co-
Chairman), Stefan Krause, Stephan Leithner, Stuart Lewis, Rainer Neske
and Henry Ritchotte.

 

Deutsche Bank AG is authorised under German Banking Law (competent
authority: BaFin — Federal Financial Supervising Authority) and regulated by
the Financial Services Authority for the conduct of UK business; a member of
the London Stock Exchange. Deutsche Bank AG is a joint stock corporation
with limited liability incorporated in the Federal Republic of Germany HRB
No. 30 000 District Court of Frankfurt am Main; Branch Registration in
England and Wales BR000005; Registered address: Winchester House, 1 Great
Winchester Street, London EC2N 2DB. Deutsche Bank Group online:
http://www.deutsche-bank.com

 

 
THROUGH AGENT.  DEUTSCHE BANK AG, LONDON BRANCH IS NOT A MEMBER OF THE SECURITIES INVESTOR PROTECTION
CORPORATION (SIPC).

 
The definitions contained in the 2002 ISDA Equity Derivatives Definitions (the “Equity Definitions”), as published by the International Swaps and
Derivatives Association, Inc., are incorporated into this Confirmation.  In the event of any inconsistency between the Equity Definitions and the terms of this
Confirmation, the terms of this Confirmation shall govern, and in the event of any inconsistency between either the Equity Definitions or this Confirmation
and the Agreement (as defined below), the Equity Definitions or this Confirmation, as the case may be, shall govern.  For the avoidance of doubt, except to
the extent of an express conflict, the application of any provision of this Confirmation, the Agreement or the Equity Definitions shall not be construed to
exclude or limit the application of any other provision of this Confirmation, the Agreement or the Equity Definitions.  For the purposes of the Equity
Definitions, each reference herein to a Note Hedging Unit shall be deemed to be a reference to a Call or an Option, as context requires.
 
This Confirmation evidences a complete and binding agreement between Deutsche and Counterparty as to the terms of the Transaction to which this
Confirmation relates.  This Confirmation shall supplement, form a part of, and be subject to an agreement (the “Agreement”) in the form of the ISDA 2002
Master Agreement as if Deutsche and Counterparty had executed an agreement in such form (without any Schedule but with the elections set forth in this
Confirmation).  The Transaction shall be the only transaction under the Agreement.
 
The Transaction shall be considered a Share Option Transaction for purposes of the Equity Definitions, and shall have the following terms:
 
General:

  



   
Trade Date:

 

May 15, 2013.
   
Effective Date:

 

The closing date for the initial issuance of the Convertible Notes.
   
Transaction Style:

 

Modified American, as described below under “Procedure for Exercise”.
   
Transaction Type:

 

Note Hedging Units.
   
Seller:

 

Deutsche.
   
Buyer:

 

Counterparty.
   
Shares:

 

The common stock, par value USD0.001 per share, of Counterparty.
   
Convertible Notes:

 

4.50% Convertible Senior Notes of Counterparty due May 1, 2020 (as originally issued by
Counterparty, the “Convertible Notes” and each USD 1000 principal amount of Convertible
Notes, a “Convertible Note”), offered pursuant to an Offering Memorandum to be dated as of
May 15, 2013 (the “Offering Memorandum”) and issued pursuant to the indenture to be
dated on or about May 21, 2013, by and between Counterparty and Deutsche Bank National
Trust Company, as trustee (the “Indenture”), excluding any such notes beneficially owned by
the Company or its subsidiaries. References herein to the Indenture refer to the draft of the
Indenture most recently reviewed by the parties at the time of execution of this Confirmation. 
If any relevant sections of the Indenture are changed, added or renumbered upon execution of
the
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Indenture, the parties will amend this Confirmation in good faith to preserve the economic
intent of the parties.  Subject to the foregoing, references herein to the Indenture shall be to the
Indenture as executed, without giving effect to any amendment, supplement or modification
thereto other than, subject to the provision set forth under “Settlement Amount” below relating
to Counterparty Determination, a Merger Supplemental Indenture (as defined below) and
sections of the Indenture that are referred to herein shall conform to the descriptions thereof
referred to in the Offering Memorandum. If any such definitions in the Indenture or any such
sections in the Indenture differ from the descriptions thereof described in the Offering
Memorandum, the descriptions thereof described in the Offering Memorandum will govern for
purposes of this Confirmation. If any amendment or supplement is made to the Indenture
following execution thereof (other than pursuant to a Merger Supplemental Indenture) (x) the
Calculation Agent shall determine the relevant Settlement Amount and Settlement Date for
any Note Hedging Unit exercised thereafter in accordance with this Confirmation by referring
to the relevant provisions of the Indenture without giving effect to such amendment or
supplement, and (y) such supplement or amendment shall be disregarded for all other purposes
hereunder, unless the parties shall otherwise agree in writing.  Terms in quotation marks that
are not otherwise defined in this Confirmation shall have the meanings set forth in the
Indenture, unless the context requires otherwise.

   
Number of Note Hedging Units:

 

220,000, as reduced by any Note Hedging Units exercised hereunder.
   
Note Hedging Unit Entitlement:

 

USD1,000 divided by the Strike Price. 
   
Strike Price:

 

USD14.8580
   
Cap Price:

 

As provided in Annex A to this Confirmation.
   
Premium:

 

As provided in Annex A to this Confirmation.
   
Premium Payment Date:

 

The Effective Date.
   
Exchange:

 

The NASDAQ Global Market.
   
Related Exchanges:

 

All Exchanges.
   
Calculation Agent:

 

Deutsche, which shall make all calculations, adjustments and determinations with respect to
the Transaction that are not expressly required hereunder or under the Equity Definitions or the
Agreement to be made by another party, and such calculations, adjustments and determinations
shall be determined by it in a commercially reasonable manner in good faith. Following any
calculation by the Calculation Agent hereunder, upon a written request by Counterparty, the
Calculation Agent will provide to Counterparty by e-mail to the e-mail address provided by
Counterparty in such a written request a report (in a
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commonly used file format for the storage and manipulation of financial data, but without
disclosing Deutsche’s proprietary models) displaying in reasonable detail the basis for such
calculation and any assumptions made in accordance therewith.

   
Procedure for Exercise:

  

   
Potential Exercise Dates:

 

Each Final Period Conversion Date.
   
Final Period Conversion Dates:

 

Each “Conversion Date” of a Convertible Note occurring on or after the Cut-off Date.
   
Cut-off Date:

 

The date that is 35 “Scheduled Trading Days” immediately preceding the Expiration Date.
   
Required Exercise on Final Period Conversion Dates

 

On each Final Period Conversion Date, a number of Note Hedging Units equal to the number
of Convertible Notes in denominations of USD1,000 principal amount submitted for
conversion in respect of such Final Period Conversion Date in accordance with the terms of
the Indenture shall be exercised automatically, subject to “Notice of Exercise” below; provided
that in no event will the number of Note Hedging Units exercised or deemed exercised
hereunder exceed the Number of Note Hedging Units.

   
Expiration Date:

 

May 1, 2020
   
Multiple Exercise:

 

Applicable, as provided under “Required Exercise on Final Period Conversion Dates”.
   
Automatic Exercise:

 

As provided under “Required Exercise on Final Period Conversion Dates”.
   
Notice of Exercise:

 

Notwithstanding anything to the contrary herein or in the Equity Definitions, in order to
exercise any Note Hedging Units, Counterparty must (x) notify Deutsche in writing and
(y) confirm receipt by telephone to 212-250-0668 or 212-250-2717 (or such other telephone
number as provided by Deutsche to Counterparty), in each case:

 
(i) prior to 5:00 P.M., New York City time on the second “Scheduled Trading Day”

prior to the Expiration Date, of all  Convertible Notes converted on each Final Period
Conversion Date and the number of Note Hedging Units being exercised on the related
Exercise Date; and

 
(ii) prior to 5:00 P.M., New York City time, on November 1, 2019, of the “Settlement

Method” elected or deemed elected with the applicable “Specified Dollar Amount” in the case
of “Combination Settlement”; provided that if Counterparty fails to timely provide the notice
described in this clause or does not, in such notice, make the
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representation set forth under “No Material Non-Public Information” and an acknowledgement
of its obligations under the federal securities laws (including, without limitation Section 9 and
Section 10 of the Exchange Act) as of the date Counterparty delivers such notice, the
“Settlement Method” shall be deemed to be “Combination Settlement” and the “Specified
Dollar Amount” shall be deemed to be USD 1,000 for purposes of calculating the Settlement
Amount (as defined below) and, in the case of any such actual or deemed election,
Counterparty agrees that it will settle the relevant Convertible Notes using the “Settlement
Method” and, in the case of “Combination Settlement,” the “Specified Dollar Amount” that
are applicable hereunder.

   
Settlement Terms:

  

   
Settlement:

 

In lieu of the obligations set forth in Sections 8.1 and 9.1 of the Equity Definitions, and subject
to “Notice of Exercise” above, in respect of any validly exercised Note Hedging Unit,
Deutsche shall deliver to Counterparty, on the related Settlement Date, the Settlement Amount.
 
For the avoidance of doubt, to the extent Deutsche is obligated to deliver Shares hereunder, the
provisions of Sections 9.8, 9.9, 9.11 and 9.12 of the Equity Definitions shall be applicable to
any such delivery of Shares, except that all references in such provisions to “Physical
Settlement” and “Physically-settled” shall be read as references to “Share Settlement” and
“Share Settled”; and provided that the Representation and Agreement contained in
Section 9.11 of the Equity Definitions shall be modified by excluding any representations
therein relating to restrictions, obligations, limitations or requirements under applicable
securities laws. “Share Settlement” means settlement of a Note Hedging Unit pursuant to
clause (a) or (b) under “Settlement Amount” below, and “Share Settled” has a meaning
correlative thereto.

   
Settlement Amount:

 

The aggregate of the number of Shares and/or amount of cash in USD for each Convertible
Note in principal amount of USD 1,000 converted on such Final Period Conversion Date
determined as follows:
 



(a)           if (x) “Combination Settlement” is applicable and the applicable “Specified Dollar
Amount” is less than USD 1,000 or (y) “Stock Settlement” is applicable, a number of shares
equal to the sum, for each of the 60 consecutive “Trading Days” (without regard to any actual
“Conversion Period” under the Indenture) commencing on the 62nd “Scheduled Trading Day”
prior to the “Maturity Date” (such period, the “Extended Conversion Period”), of (A) the
excess, if any, of (X) 1/60th of the product of (1) the “Conversion Rate” on such “Trading
Day” and (2) the lesser of the “Daily VWAP” (determined by the Calculation Agent in
accordance with the Indenture) on such “Trading Day” and the Cap Price over (Y) USD 1/60th
of USD 1,000, divided by (B) such “Daily VWAP”;
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(b)           if “Combination Settlement” is applicable and the applicable “Specified Dollar
Amount” is greater than or equal to USD 1,000,
 

(1) a number of shares equal to the sum, for each “Trading Day” during the related
“Conversion Period,” of the greater of (x) the “Daily Net Share Settlement Number” on such
“Trading Day” and (y) zero, and

 
(2) an amount of cash equal to the sum, for each “Trading Day” during the related

“Conversion Period”, of the excess, if any, of (i) the lesser of the “Daily Conversion Value” on
such “Trading Day” and the “Daily Measurement Value” on such “Trading Day,” over
(ii) 1/30th of USD 1,000;

 
provided that if the “Daily Conversion Value” on any such “Trading Day” exceeds the product
of the Cap Price and 1/30th of the Conversion Rate on such “Trading Day” (the “Capped
Daily Conversion Value”) then the “Daily Conversion Value” shall be deemed to be the
Capped Daily Conversion Value (including for the purpose of determining the “Daily Net
Share Settlement Number”;
 
(c)           if “Cash Settlement” is applicable, an amount of cash equal to the sum, for each
“Trading Day” during the related “Conversion Period”, of the excess, if any, of (i) the “Daily
Conversion Value” on such “Trading Day” over (ii) 1/30th of USD 1,000; provided that if the
“Daily Conversion Value” on any such “Trading Day” exceeds the Capped Daily Conversion
Value  then the “Daily Conversion Value” shall be deemed to be the Capped Daily Conversion
Value.
 
Following the occurrence of any Merger Event in which the holders of Shares receive only
cash, the Settlement Amount in respect of any Note Hedging Unit exercised thereafter shall
consist of, in lieu of any Settlement Amount determined above, an amount of cash equal to the
product of (i) “Conversion Rate” (determined without giving effect to any Fundamental
Change Adjustment or any Discretionary Adjustment as defined below) and (ii) the excess, if
any, of (a) the lesser of the Cap Price and the amount of cash received by a holder of one Share
in such Merger Event, over (b) the Strike Price.  For the avoidance of doubt if there is no such
excess, than the Settlement Amount shall be zero and Deutsche shall not deliver any
consideration upon exercise of any Note Hedging Unit. Any such Settlement Amount shall be
payable on the tenth “Business Day” following the applicable Exercise Date.
 
Deutsche will deliver cash in lieu of any fractional Shares based on (i) the “Daily VWAP” on
the last “Trading Day” of the applicable “Conversion Period” or the last Trading Day of the
applicable Extended Conversion Period, as the case may be and (ii) the aggregate number of
Note Hedging Units exercised on any Exercise Date.
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In addition, and notwithstanding anything to the contrary herein:
 
(i) the Settlement Amount shall be determined by the Calculation Agent excluding

any increase to the “Conversion Rate” pursuant to Section 14.03 of the Indenture (a
“Fundamental Change Adjustment”) or any voluntary adjustment to the “Conversion Rate”
pursuant to Section 14.04(h) of the Indenture (a “Discretionary Adjustment”); and

 
(ii) if Counterparty or its board of directors is permitted or required to exercise

discretion under the terms of the Indenture with respect to any determination, calculation or
adjustment (including, without limitation, any adjustment under Section 14.05 of the
Indenture, any adjustment to the terms of the Convertible Notes following a Merger Event
pursuant to Section 14.07 of the Indenture, or any determination of the fair market value of
distributed property, the volume weighted average price of Shares or the value of a “Unit of
Reference Property”) (any such determination, calculation or adjustment, a “Counterparty
Determination”), Counterparty shall consult with Deutsche with respect thereto and, if
Deutsche disagrees in good faith in a commercially reasonable manner with such
determination, calculation or adjustment, notwithstanding anything herein to the contrary,



Deutsche shall make such determination, calculation or adjustment in a commercially
reasonable manner for purposes of the Transaction.

 
Notwithstanding the foregoing, in no event shall the sum of (x) the product of the number of
Shares delivered in respect of a Note Hedging Unit and the Applicable Limit Price on the
Settlement Date for such Note Hedging Unit and (y) the amount of cash paid in respect of any
Note Hedging Unit (including any cash in lieu of any fractional Share), exceed the Applicable
Limit for such Note Hedging Unit.
 
Section 6.3(a) of the Equity Definitions is hereby amended by deleting the remainder of clause
(ii) thereof following the words “at any time.”

   
Applicable Limit:

 

For any exercised Note Hedging Unit, an amount in USD equal to the excess of (i) the sum of
(A) the amount of cash, if any, paid to the holder of USD 1,000 principal amount of
Convertible Notes converted on the related Conversion Date and (B) the product of (x) the
number of Shares, if any, delivered to the holder of USD 1,000 principal amount of
Convertible Notes converted on the related Conversion Date and (y) the Applicable Limit
Price on the applicable Settlement Date over (ii) USD 1,000. 

   
Applicable Limit Price:

 

On any day, the opening price as displayed under the heading “Op” on Bloomberg page VVUS
<equity> (or any successor thereto).

   
Notice of Settlement Amount:

 

No later than the “Scheduled Trading Day” immediately following the last day of the relevant
“Conversion Period,” Counterparty shall give
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Deutsche notice of the final number of Shares and/or the amount of cash that Counterparty is
required to deliver to holders of the relevant Convertible Notes (the “Convertible
Obligation”) (it being understood that (i) Counterparty may provide a single such notice of the
aggregate Convertible Obligation for all Convertible Notes converted on or after the 35th
“Scheduled Trading Day” prior to the Exercise Date and (ii) for the avoidance of doubt, the
requirement of Counterparty to deliver such notice shall not limit Counterparty’s obligations
with respect to Notice of Exercise, as set forth above, in any way).

   
Settlement Date:

 

In respect of an Exercise Date, (i) the settlement date for the Shares or cash to be delivered
under the Convertible Notes converted on the corresponding Conversion Date under the terms
of the Indenture or (ii) if clause (a) under “Settlement Amount” above applies to such Exercise
Date, the date that falls one Settlement Cycle following the end of the applicable Extended
Conversion Period.

   
Settlement Currency:

 

USD.
   
Restricted Certificated Shares:

 

Notwithstanding anything to the contrary in the Equity Definitions, Deutsche may, in whole or
in part, deliver Shares in certificated form representing the Share portion of the Settlement
Amount to Counterparty in lieu of delivery through the Clearance System.

   
Share Adjustments:

  

   
Potential Adjustment Events:

 

Notwithstanding Section 11.2(e) of the Equity Definitions, a “Potential Adjustment Event”
means any occurrence of any event or condition, as set forth in Section 14.04(a)-(f) or
Section 14.05 of the Indenture, that would result in an adjustment under the Indenture to the
“Conversion Rate” or any other term of the Convertible Notes; provided that in no event shall
there be any adjustment hereunder as a result of a Fundamental Change Adjustment or a
Discretionary Adjustment.
 
For the avoidance of doubt, Deutsche shall not have any delivery obligation hereunder in
respect of any “Distributed Property” delivered by Counterparty pursuant to the third sentence
of the second paragraph of Section 14.04(c) of the Indenture or any payment obligation in
respect of any cash paid by Counterparty pursuant to the third sentence of the second
paragraph of Section 14.04(d) of the Indenture (collectively, the “Conversion Rate
Adjustment Fallback Provisions”), and no adjustment shall be made to the terms of the
Transaction on account of any event or condition described in the Conversion Rate Adjustment
Fallback Provisions.

   
Method of Adjustment:

 

Calculation Agent Adjustment, which means that, notwithstanding Section 11.2(c) of the
Equity Definitions, upon any Potential Adjustment Event (excluding, for the avoidance of
doubt, any Fundamental Change Adjustment or Discretionary Adjustment), the
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Calculation Agent (a) shall make a corresponding adjustment to any one or more of the Strike



Price, Number of Note Hedging Units, the Note Hedging Unit Entitlement, the composition of
the Shares and any other variable relevant to the exercise, settlement, payment or other terms
of the Transaction (subject to the provisions set forth under “Settlement Amount” above in
respect of any Counterparty Determination) and (b) may adjust the Cap Price as appropriate to
account for the economic effect on the Transaction of such Potential Adjustment Event;
provided that the Cap Price shall not be adjusted so that it is less than the Strike Price. In
addition, if any Potential Adjustment Event, or the effective date, “Expiration Date” or “Ex-
Dividend Date” for such an event, occurs during an Extended Conversion Period, the
Calculation Agent may make such further adjustments, without duplication of any prior
adjustments made for such event, as it determines commercially reasonably necessary to the
Settlement Amount for the relevant Note Hedging Units (subject to the provisions above
relating to the Applicable Limit).

   
Extraordinary Events:

  

   
Merger Events:

 

Notwithstanding Section 12.1(b) of the Equity Definitions, a “Merger Event” means the
occurrence of any event or condition set forth in Section 14.07(a)(i)-(iv) of the Indenture.

   
Notice of Merger Consideration:

 

In respect of any Merger Event, Counterparty shall notify the Calculation Agent of (i) if
applicable, the weighted average of the kind and amounts of consideration to be received by
the holders of Shares in any Merger Event who affirmatively make such an election and (ii) the
details of the adjustments made under the Indenture in respect of such Merger Event, in each
case, promptly upon determination thereof (and in any event prior to the effective date of the
Merger Event), and Counterparty shall deliver a copy of the supplemental indenture effecting
such adjustments (a “Merger Supplemental Indenture”) as promptly as practicable following
execution thereof.

   
Consequences of Merger Events:

 

Notwithstanding Section 12.2 of the Equity Definitions, upon the occurrence of a Merger
Event, the Calculation Agent (A) shall make the corresponding adjustment in respect of any
adjustment under the Indenture to any one or more of the nature of the Shares, the Strike Price,
the Number of Note Hedging Units, the Note Hedging Unit Entitlement, the Settlement Date
and any other variable relevant to the exercise, settlement or payment or other terms of the
Transaction (subject to the provisions set forth under “Settlement Amount” above in respect of
any Counterparty Determination); provided that such adjustment shall be made without regard
to any Fundamental Change Adjustment or any Discretionary Adjustment and (B) may adjust
the Cap Price as appropriate to account for the economic effect on the Transaction of such
Merger Event or Tender Offer; provided that the Cap Price shall not be adjusted so that it is
less than the Strike Price; provided further that if the Calculation Agent determines that no
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adjustment it could make under this clause (B) will produce a commercially reasonable result,
Cancellation and Payment (Calculation Agent Determination) shall apply. Notwithstanding the
foregoing, if, with respect to a Merger Event, (i) the consideration for the Shares includes (or,
at the option of a holder of Shares, may include) shares (or depositary receipts with respect to
shares) of an entity or person that is not a corporation organized under the laws of the United
States, any State thereof or the District of Columbia or (ii) Counterparty following such
Merger Event will not be a corporation organized under the laws of the United States, any
State thereof or the District of Columbia or will not be the Issuer following such Merger Event,
Cancellation and Payment (Calculation Agent Determination) may apply at Deutsche’s sole
election.

   
Announcement Event:

 

If an Announcement Event occurs, the Calculation Agent will determine the economic effect
of the Announcement Event on the theoretical value of the Transaction (i) on or after the
relevant Announcement Date and (ii) on the Expiration Date or any earlier date of termination
or cancellation for the Transaction (in each case, which may include, without limitation, any
actual or expected change in volatility, dividends, correlation, stock loan rate or liquidity
relevant to the Shares or to the Transaction), and if, in the case of clause (i) or (ii), such
economic effect is material and Deutsche so elects acting in a commercially reasonable
manner, the Calculation Agent will (x) adjust the terms of the Transaction to reflect such
economic effect and (y) determine the effective date of such adjustment; provided that,
notwithstanding the foregoing, if the related Merger Date or Tender Offer Date, as the case
may be, or any subsequent related Announcement Event, occurs on or prior to the effective
date of such adjustment, any further adjustment to the terms of the Transaction with respect to
such Merger Date, Tender Offer Date or Announcement Event pursuant to this Confirmation
and/or the Equity Definitions shall take such earlier adjustment into account to avoid
duplication (and, for the avoidance of doubt, where Cancellation and Payment is applicable,
the Determining Party shall take into account to avoid duplication such adjustment in
determining the Cancellation Amount).  “Announcement Event” shall mean the occurrence of
an Announcement Date in respect of a Merger Event or Tender Offer (defined as set forth in
the Equity Definitions solely for purposes of an Announcement Event and the consequences
thereof, notwithstanding the fact that such Merger Date or Tender Offer Date may not, or may
not be anticipated to, occur on or prior to the Expiration Date.  The definition of
“Announcement Date” in Section 12.1(l) of the Equity Definitions shall be amended by



(a) replacing the word “leads” in the third line thereof and in the fifth line thereof with the
words “could reasonably lead (as determined by the Calculation Agent)” (b) deleting the word
“firm” in the second and fourth lines thereof and (c) inserting the words “, and any publicly
announced change or amendment to such an announcement (including the announcement of an
abandonment of such intention)” at the end of clauses (i) and (ii) thereof. 
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Nationalization, Insolvency and Delisting:

 

Cancellation and Payment (Calculation Agent Determination); provided that in addition to the
provisions of Section 12.6(a)(iii) of the Equity Definitions, it shall also constitute a Delisting if
the Exchange is located in the United States and the Shares are not immediately re-listed, re-
traded or re-quoted on any of the New York Stock Exchange, The NASDAQ Global Select
Market or The NASDAQ Global Market (or their respective successors); if the Shares are
immediately re-listed, re-traded or re-quoted on any such exchange or quotation system, such
exchange or quotation system shall thereafter be deemed to be the Exchange. 

   
Additional Disruption Events:

  

   
Change in Law:

 

Applicable; provided that Section 12.9(a)(ii) of the Equity Definitions is hereby amended (i) by
inserting the parenthetical “(including, for the avoidance of doubt and without limitation,
adoption or promulgation of new regulations authorized or mandated by existing statute)” at
the end of clause (A) thereof, (ii) by the replacement of the word “Shares” with “Hedge
Positions” in clause (X) thereof; and (iii) immediately following the word “Transaction” in
clause (X) thereof, adding the phrase “in the manner contemplated by the Hedging Party on the
Trade Date”.

   
Failure to Deliver:

 

Applicable
   
Insolvency Filing:

 

Applicable
   
Hedging Disruption:

 

Applicable; provided that:
 
(i)            Section 12.9(a)(v) of the Equity Definitions is hereby amended by inserting the

following words at the end of clause (A) thereof: “in the manner contemplated by the
Hedging Party on the Trade Date” and inserting the following phrase at the end of
such Section:
 
“For the avoidance of doubt, any such transactions or assets referred to in phrases
(A) or (B) above must be available on commercially reasonable pricing terms.”; and

 
(ii)           Section 12.9(b)(iii) of the Equity Definitions is hereby amended by inserting in the

third line thereof, after the words “to terminate the Transaction”, the words “or a
portion of the Transaction affected by such Hedging Disruption”.

   
Increased Cost of Hedging:

 

Applicable.
   
Hedging Party:

 

Deutsche for all applicable Additional Disruption Events
   
Determining Party:

 

Deutsche for all applicable Extraordinary Events
 

11

 
Acknowledgements:

  

   
Non-Reliance:

 

Applicable
   
Agreements and Acknowledgements

  

Regarding Hedging Activities:
 

Applicable
   
Additional Acknowledgements:

 

Applicable
 
Mutual Representations: Each of Deutsche and Counterparty represents and warrants to, and agrees with, the other party that:
 

(i)            Tax Disclosure.  Notwithstanding anything to the contrary herein, in the Equity Definitions or in the Agreement, and notwithstanding any
express or implied claims of exclusivity or proprietary rights, the parties (and each of their employees, representatives or other agents) are
authorized to disclose to any and all persons, beginning immediately upon commencement of their discussions and without limitation of any
kind, the tax treatment and tax structure of the Transaction, and all materials of any kind (including opinions or other tax analyses) that are
provided by either party to the other relating to such tax treatment and tax structure.

 
(ii)           Commodity Exchange Act.  It is an “eligible contract participant” within the meaning of the U.S. Commodity Exchange Act, as amended

(the “CEA”).  The Transaction has been subject to individual negotiation by the parties.  The Transaction has not been executed or traded
on a “trading facility” as defined in the CEA.



 
(iii)          Securities Act.  It is a “qualified institutional buyer” as defined in Rule 144A under the U.S. Securities Act of 1933, as amended (the

“Securities Act”).
 
Counterparty Representations: In addition to the representations and warranties in the Agreement and those contained elsewhere herein, Counterparty
represents, warrants, acknowledges and covenants that:
 

(i)            Counterparty is not as of the Trade Date, and shall not be after giving effect to the transactions contemplated hereby, “insolvent” (as such
term is defined in Section 101(32) of the U.S. Bankruptcy Code (Title 11 of the United States Code) (the “Bankruptcy Code”)) and
Counterparty would be able to purchase 19,349,825 Shares in compliance with the laws of the jurisdiction of Counterparty’s incorporation
or organization.

 
(ii)           Counterparty shall immediately provide written notice to Deutsche upon obtaining knowledge of the occurrence of any event that would

constitute an Event of Default, a Potential Event of Default or a Potential Adjustment Event; provided, however, that should Counterparty
be in possession of material non-public information regarding Counterparty, Counterparty shall not communicate such information to
Deutsche in connection with this Transaction until such information no longer constitutes material non-public information.  In addition,
promptly following notice under the Indenture of any adjustment that is made under the Indenture on account of any Potential Adjustment
Event, Counterparty shall provide written notice to Deutsche of such adjustment.
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(iii)          Counterparty’s financial condition is such that it has no need for liquidity with respect to its investment in the Transaction and no need to

dispose of any portion thereof to satisfy any existing or contemplated undertaking or indebtedness.
 

(iv)          Counterparty’s investments in and liabilities in respect of the Transaction, which it understands are not readily marketable, are not
disproportionate to its net worth, and Counterparty is able to bear any loss in connection with the Transaction, including the loss of its entire
investment in the Transaction.

 
(v)           The representations and warranties of Counterparty set forth in Section 3 of the Agreement and Section 2 of the Purchase Agreement dated

as of the Trade Date between Counterparty and Deutsche Bank Securities Inc. as representative of the initial purchasers party thereto (the
“Purchase Agreement”) are true and correct and are hereby deemed to be repeated to Deutsche as if set forth herein.

 
(vi)          Counterparty understands, agrees and acknowledges that Deutsche has no obligation or intention to register the Transaction under the

Securities Act, any state securities law or other applicable federal securities law.
 

(vii)         Counterparty is not, and after giving effect to the transactions contemplated hereby will not be, an “investment company” as such term is
defined in the Investment Company Act.

 
(viii)        Counterparty understands, agrees and acknowledges that no obligations of Deutsche to it hereunder shall be entitled to the benefit of

deposit insurance and that such obligations shall not be guaranteed by any affiliate of Deutsche or any governmental agency.
 

(ix)          (A) Counterparty is acting for its own account, and it has made its own independent decisions to enter into the Transaction and as to
whether the Transaction is appropriate or proper for it based upon its own judgment and upon advice from such advisers as it has deemed
necessary, (B) Counterparty is not relying on any communication (written or oral) of Deutsche or any of its affiliates as investment advice
or as a recommendation to enter into the Transaction (it being understood that information and explanations related to the terms and
conditions of the Transaction shall not be considered investment advice or a recommendation to enter into the Transaction) and (C) no
communication (written or oral) received from Deutsche or any of its affiliates shall be deemed to be an assurance or guarantee as to the
expected results of the Transaction.

 
(x)           Without limiting the generality of Section 13.1 of the Equity Definitions, Counterparty acknowledges that Deutsche is not making any

representations or warranties with respect to the treatment of the Transaction under ASC Topic 260, Earnings Per Share, ASC Topic 815,
Derivatives and Hedging, ASC Topic 480, Distinguishing Liabilities from Equity and ASC Topic 815-40, Derivatives and Hedging —
Contracts in Entity’s Own Equity (or any successor issue statements), or under any other accounting guidance.

 
(xi)          Counterparty is not entering into the Transaction and will not make any election hereunder or under the Convertible Notes for the purpose

of (i) creating actual or apparent trading activity in the Shares (or any security convertible into or exchangeable for the Shares) or (ii) raising
or depressing or otherwise manipulating the price of the Shares (or any security convertible into or exchangeable for the Shares), in either
case in violation of the U.S. Securities Exchange Act of 1934, as amended (the “Exchange Act”).

 
13

 
(xii)         Counterparty’s filings under the Exchange Act and other applicable securities laws that are required to be filed have been filed and, as of the

respective dates thereof and as of the date of this representation, there is no misstatement of material fact contained therein or omission of a
material fact required to be stated therein or necessary to make the statements made therein, in the light of the circumstances under which
they were made, not misleading.

 
(xiii)        Counterparty has not violated, and shall not directly or indirectly violate, any applicable law (including, without limitation, the Securities

Act and the Exchange Act) in connection with the Transaction.
 

(xiv)        Counterparty shall deliver to Deutsche on the Effective Date an opinion of counsel, dated as of such date and reasonably acceptable to
Deutsche in form and substance, with respect to the matters set forth in Section 3(a) of the Agreement and such other matters as Deutsche
may reasonably request.



 
Miscellaneous:
 

No Set-Off.  Each party waives any and all rights it may have to set off obligations arising under the Agreement and the Transaction against other
obligations between the parties, whether arising under any other agreement, applicable law or otherwise.

 
Qualified Financial Contracts.  It is the intention of the parties that, in respect of Counterparty, (a) the Transaction shall constitute a “qualified
financial contract” within the meaning of 12 U.S.C. Section 1821(e)(8)(D)(i) and (b) a Non-defaulting Party’s rights under Sections 5 and 6 of the
Agreement constitute rights of the kind referred to in 12 U.S.C. Section 1821(e)(8)(A).
 
Method of Delivery.  Whenever delivery of funds or other assets is required hereunder by or to Counterparty, such delivery shall be effected through
Agent.  In addition, all notices, demands and communications of any kind relating to the Transaction between Deutsche and Counterparty shall be
transmitted exclusively through Agent.
 
Staggered Settlement.  Deutsche may, by notice to Counterparty on or prior to any Settlement Date on which Deutsche would be required to deliver
Shares hereunder (a “Nominal Settlement Date”), elect to deliver such Shares on two or more dates (each, a “Staggered Settlement Date”) or at
two or more times on the Nominal Settlement Date as follows: (i) in such notice, Deutsche will specify to Counterparty the related Staggered
Settlement Dates (each of which will be on or prior to such Nominal Settlement Date, but not prior to the beginning of the related “Conversion
Period” or Extended Conversion Period, as the case may be) or delivery times and how it will allocate the Shares it is required to deliver under
“Settlement” above among the Staggered Settlement Dates or delivery times; and (ii) the aggregate number of Shares that Deutsche will deliver to
Counterparty hereunder on all such Staggered Settlement Dates and delivery times will equal the number of Shares that Deutsche would otherwise
be required to deliver on such Nominal Settlement Date.
 
Additional Termination Events.  The occurrence of (i) an “Event of Default” with respect to Counterparty under the terms of the Convertible Notes
as set forth in Section 6.01 of the Indenture, (ii) an Amendment Event or (iii) an Early Conversion Event shall be an Additional Termination Event,
in each case with the Transaction as the sole Affected Transaction and Counterparty as the sole Affected Party and Deutsche as the party entitled to
designate an Early Termination Date pursuant to Section 6(b) of the Agreement. For the avoidance of doubt, the relevant Early Termination Amount
in respect of an Amendment Event shall be calculated without giving effect to the relevant amendment.
 
With respect to an Early Conversion Event, the Additional Termination Event shall occur with respect to the Affected Portion and Deutsche shall be
required to designate an Early Termination Date pursuant to Section 6(b) of the Agreement (but, for the avoidance of doubt, shall not be obligated to
do so with respect to any other Additional Termination Event), which, notwithstanding anything to the contrary in the Agreement, shall not occur
earlier than the settlement date for the conversion of the related Convertible Notes.  In the case of an Early
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Conversion Event, (A) the amount payable pursuant to Section 6 of the Agreement with respect to the Transaction shall be determined as if an Early
Termination Date had been designated in respect of a Transaction having terms identical to the Transaction and a Number of Note Hedging Units
equal to the Affected Portion and (B) for the avoidance of doubt, such Transaction shall remain in full force and effect except that the Number of
Hedging Units shall be reduced by the number of Note Hedging Units included in the Affected Portion.  Counterparty shall, within one Exchange
Business Day of any Conversion Date occurring prior to the Cut-off Date, provide notice to Dealer of the number of Convertible Notes converted on
such Conversion Date (an “Early Conversion Notice”).  Without limiting Section 6 of the Agreement and for further clarity, the amount payable
pursuant thereto upon an Early Conversion Event may take into account any losses and shall take into account any gains related to (i) Deutsche’s
hedge positions during the Extended Conversion Period if the Early Conversion Event occurred during such period, regardless of whether such
losses occurred prior to such Early Conversion Event or (ii) a deficient or late Early Conversion Notice.  With respect to an Additional Termination
Event related to an Early Conversion Event, Counterparty shall have the right to elect to receive such Early Termination Amount in cash, in Shares
in lieu of cash or a combination of both; provided that following Deutsche notifying Counterparty of its designation of an Early Termination Date,
Counterparty shall promptly provide Deutsche with written notice (i) of Counterparty’s election with respect to the portion of the Early Termination
Amount it has elected to receive in Shares and (ii) that Counterparty represents and warrants that on the date of such election Counterparty is not in
possession of any material non-public information regarding Counterparty or the Shares. If Counterparty has elected to receive Shares in respect to
the Early Termination Amount, Deutsche shall deliver to Counterparty, within a commercially reasonable period of time after the applicable Early
Conversion Date, a number of shares equal to (A) the portion of the cash value of the Early Termination Amount Counterparty has elected to receive
in Shares divided by (B) a price per Share determined by the Calculation Agent in good faith and in a commercially reasonable manner.
 
“Amendment Event” means that Counterparty amends, modifies, supplements, waives or obtains a waiver with respect to any material term of the
Indenture or the Convertible Notes relating to conversion of the Convertible Notes (including, without limitation, changes to the conversion rate,
conversion settlement dates, conversion rate adjustment provisions or conversion conditions) without the consent of Deutsche, whose consent will
not be unreasonably withheld; provided that entry into a Merger Supplemental Indenture shall not constitute an Amendment Event.
 
“Early Conversion Event” means the occurrence of any Conversion Date prior to the Cut-off Date.
 
“Affected Portion” means, with respect to an Early Conversion Event, a number of Note Hedging Units equal to the lesser of (i) the number of
Convertible Notes in denominations of USD 1,000 principal amount converted on the relevant Conversion Date prior to the Cut-off Date and (ii) the
Number of Note Hedging Units as of the relevant Early Termination Date.
 
Disposition of Hedge Shares.  Counterparty hereby agrees that if, in the good faith reasonable judgment of Deutsche, the Shares (the “Hedge
Shares”) acquired by Deutsche or any of its affiliates (collectively for the purposes of this paragraph only, “Deutsche”) for the purpose of hedging
its obligations pursuant to the Transaction cannot be sold in the public market by Deutsche without registration under the Securities Act,
Counterparty shall, at its election: (i) in order to allow Deutsche to sell the Hedge Shares in a registered offering, make available to Deutsche an
effective registration statement under the Securities Act to cover the resale of such Hedge Shares and enter into an agreement, in form and substance
reasonably satisfactory to Deutsche, substantially in the form of an underwriting agreement for a registered offering provided, however, that if
Deutsche, in its commercially reasonable determination, is not satisfied with access to due diligence materials, the results of its due diligence
investigation, or the procedures and documentation for the registered offering referred to above, then clause (ii) or clause (iii) of this paragraph shall
apply at the election of Counterparty; (ii) in order to allow Deutsche to sell the Hedge Shares in a private placement, enter into a private placement



agreement substantially similar to private placement purchase agreements customary for private placements of equity securities, in form and
substance reasonably satisfactory to Deutsche, including customary representations, covenants, blue sky and other governmental filings and/or
registrations, indemnities to Deutsche, due diligence rights (for Deutsche or any designated buyer of the Hedge Shares from Deutsche), opinions and
certificates and such other documentation as is customary for private placements agreements, all reasonably acceptable to
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Deutsche (in which case, the Calculation Agent shall make any adjustments to the terms of the Transaction that are necessary, in its commercially
reasonable determination, to compensate Deutsche for any discount from the public market price of the Shares incurred on the sale of Hedge Shares
in a private placement); or (iii) purchase the Hedge Shares from Deutsche at the VWAP Price on such Exchange Business Days, and in the amounts,
requested by Deutsche.  “VWAP Price” means, on any Exchange Business Day, the per Share volume-weighted average price as displayed under the
heading “Bloomberg VWAP” on Bloomberg page VVUS <equity> AQR (or any successor thereto) in respect of the period from 9:30 a.m. to
4:00 p.m. (New York City time) on such Exchange Business Day (or if such volume-weighted average price is unavailable, or is, in the Calculation
Agent’s reasonable discretion, erroneous, the market value of one Share on such Exchange Business Day, as determined by the Calculation Agent
using, if practicable, a volume-weighted method).  This paragraph shall survive the termination, expiration or early unwind of the Transaction.
 
Status of Claims in Bankruptcy.  Deutsche acknowledges and agrees that this Confirmation is not intended to convey to Deutsche rights with
respect to the Transaction that are senior to the claims of common stockholders in any U.S. bankruptcy proceedings of Counterparty; provided that
nothing herein shall limit or shall be deemed to limit Deutsche’s right to pursue remedies in the event of a breach by Counterparty of its obligations
and agreements with respect to the Transaction other than during Counterparty’s bankruptcy; provided, further, that nothing herein shall limit or shall
be deemed to limit Deutsche’s rights in respect of any transactions other than the Transaction.
 
No Collateral.  Notwithstanding any provision of this Confirmation, the Agreement, Equity Definitions, or any other agreement between the parties
to the contrary, the obligations of Counterparty under the Transaction are not secured by any collateral.
 
Securities Contract; Swap Agreement.  The parties hereto intend that Deutsche is a “financial institution,” “swap participant” and “financial
participant” within the meaning of Sections 101(22), 101(53C) and 101(22A) of the Bankruptcy Code.  The parties hereto further intend (A) that this
Confirmation is (i) a “securities contract,” as such term is defined in Section 741(7) of the Bankruptcy Code, with respect to which each payment
and delivery hereunder or in connection herewith is a “termination value,” “payment amount” or “other transfer obligation” within the meaning of
Section 362 of the Bankruptcy Code and a “settlement payment” or a “transfer” within the meaning of Section 546 of the Bankruptcy Code, and
(ii) a “swap agreement,” as such term is defined in Section 101(53B) of the Bankruptcy Code, with respect to which each payment and delivery
hereunder or in connection herewith is a “termination value,” a “payment amount” or “other transfer obligation” within the meaning of Section 362
of the Bankruptcy Code and a “transfer” within the meaning of Section 546 of the Bankruptcy Code, and (B) that Deutsche is entitled to the
protections afforded by, among other sections, Section 362(b)(6), 362(b)(17), 362(b)(27), 362(o), 546(e), 546(g), 546(j), 548(d)(2), 555, 560 and 561
of the Bankruptcy Code.
 
Repurchase Notices.  Counterparty shall, on any day on which Counterparty effects any repurchase of Shares, provide Deutsche with a written
notice of such repurchase (a “Repurchase Notice”) on such day if, following such repurchase, the Unit Equity Percentage as determined on such day
is (a) equal to or greater than 8% and (b) greater by 0.5% or more than the Unit Equity Percentage included in the immediately preceding
Repurchase Notice (or, in the case of the first such Repurchase Notice, greater by 0.5% or more than the Unit Equity Percentage as of the date
hereof).  The “Unit Equity Percentage” as of any day is the fraction, expressed as a percentage, (i) the numerator of which is the sum of (A) the
product of the number of Note Hedging Units and the Note Hedging Unit Entitlement and (B) the number of Shares underlying any other call option
transaction between Dealer as seller and Counterparty as buyer, and (ii) the denominator of which is the number of Shares outstanding on such day. 
Counterparty agrees to indemnify and hold harmless Deutsche and its affiliates and their respective officers, directors, employees, advisors, agents
and controlling persons (each, a “Section 16 Indemnified Person”) from and against any and all losses (including losses relating to Deutsche’s
hedging activities as a consequence of becoming, or of the risk of becoming, a Section 16 “insider”, including without limitation, any forbearance
from hedging activities or cessation of hedging activities and any losses in connection therewith with respect to the Transaction), claims, damages,
judgments, liabilities and expenses (including reasonable attorney’s fees), joint or several, to which a Section 16 Indemnified Person may become
subject, as a result of Counterparty’s failure to provide Deutsche with a Repurchase Notice on the day and in the manner
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specified in this paragraph, and to reimburse, within 30 days upon written request, each of such Section 16 Indemnified Persons for any reasonable
legal or other expenses incurred in connection with investigating, preparing for, providing testimony or other evidence in connection with or
defending any of the foregoing.  If any suit, action, proceeding (including any governmental or regulatory investigation), claim or demand shall be
brought or asserted against the Section 16 Indemnified Person, such Section 16 Indemnified Person shall promptly notify Counterparty in writing,
and Counterparty, upon request of the Section 16 Indemnified Person, shall retain counsel reasonably satisfactory to the Section 16 Indemnified
Person to represent the Section 16 Indemnified Person and any others Counterparty may designate in such proceeding and shall pay the fees and
expenses of such counsel related to such proceeding.  Counterparty shall not be liable for any settlement of any proceeding effected without its
written consent, but if settled with such consent or if there be a final judgment for the plaintiff, Counterparty agrees to indemnify any Section 16
Indemnified Person from and against any loss or liability by reason of such settlement or judgment.  In any such proceeding, any Section 16
Indemnified Person shall have the right to retain its own counsel, but the fees and expenses of such counsel shall be at the expense of such
Section 16 Indemnified Person unless (i) Counterparty and such Section 16 Indemnified Person shall have mutually agreed to the contrary;
(ii) Counterparty has failed within a reasonable time to retain counsel reasonably satisfactory to such Section 16 Indemnified Person; (iii) such
Section 16 Indemnified Person shall have reasonably concluded that there may be legal defenses available to it that are different from or in addition
to those available to Counterparty; or (iv) the named parties in any such proceeding (including the impleaded parties) include both Counterparty and
the Section 16 Indemnified Person and representation of both parties by the same counsel would be inappropriate due to actual or potential differing
interest between them. Counterparty shall not, in connection with any proceeding or related proceedings in the same jurisdiction, be liable for the
fees and expenses of more than one separate firm (in addition to any local counsel) for all Section 16 Indemnified Persons, and all such fees and
expenses shall be paid or reimbursed as they are incurred. Counterparty shall not, without the prior written consent of the Section 16 Indemnified
Person (such consent not to be unreasonably withheld), effect any settlement of any pending or threatened proceeding in respect of which any
Section 16 Indemnified Person is or could have been a party and indemnity could have been sought hereunder by such Section 16 Indemnified



Person, unless such settlement includes an unconditional release of such Section 16 Indemnified Person from all liability on claims that are the
subject matter of such proceeding on terms reasonably satisfactory to such Section 16 Indemnified Person.  If the indemnification provided for in this
paragraph is unavailable to a Section 16 Indemnified Person or insufficient in respect of any losses, claims, damages or liabilities referred to therein,
then Counterparty, in lieu of indemnifying such Section 16 Indemnified Person thereunder, shall contribute to the amount paid or payable by such
Section 16 Indemnified Person as a result of such losses, claims, damages or liabilities.  The remedies provided for in this paragraph are not
exclusive and shall not limit any rights or remedies that may otherwise be available to any Section 16 Indemnified Person at law or in equity.  The
indemnity and contribution agreements contained in this paragraph shall remain operative and in full force and effect regardless of the termination of
the Transaction.
 
Alternative Calculations and Deutsche Payment on Early Termination and on Certain Extraordinary Events.  If Deutsche owes Counterparty
any amount in connection with the Transaction pursuant to Sections 12.2, 12.3 (and “Consequences of Merger Events” above), 12.6, 12.7 or 12.9 of
the Equity Definitions (except in the case of an Extraordinary Event that (x) is within Counterparty’s control or (y) as a result of which the Shares
have changed into cash) or pursuant to Section 6(d)(ii) of the Agreement (except in the case of an Event of Default in which Counterparty is the
Defaulting Party or a Termination Event in which Counterparty is the Affected Party, other than an Event of Default or a Termination Event that
resulted from an event or events outside Counterparty’s control) (a “Deutsche Payment Obligation”), Counterparty shall have the right, in its sole
discretion, to require Deutsche to satisfy any such Deutsche Payment Obligation by delivery of Termination Delivery Units (as defined below) by
(A) giving irrevocable telephonic notice to Deutsche, confirmed in writing within one Scheduled Trading Day, between the hours of 9:00 a.m. and
4:00 p.m. New York time on the Early Termination Date or other date the transaction is terminated, as applicable (“Notice of Deutsche Termination
Delivery”) and (B) remaking the representation set forth under “No Material Non-Public Information” below on the date of such notice; provided
that if Counterparty does not validly so elect (or is not permitted to elect) to require Deutsche to satisfy its Deutsche Payment Obligation by delivery
of Termination Delivery Units, Deutsche shall have the right, in its sole discretion, to elect to satisfy its Deutsche Payment Obligation by delivery of
Termination Delivery Units.  Within a commercially reasonable period of time following receipt of a Notice of
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Deutsche Termination Delivery or delivery by Deutsche of notice of its election to satisfy the Deutsche Payment Obligation by delivery of
Termination Delivery Units, Deutsche shall deliver to Counterparty a number of Termination Delivery Units having a cash value equal to the amount
of such Deutsche Payment Obligation (as determined by the Calculation Agent in a commercially reasonable manner).  If the provisions set forth in
this paragraph are applicable, the provisions of Sections 9.8, 9.9, 9.11 (modified as described above) and 9.12 of the Equity Definitions shall be
applicable, except that all references to “Shares” shall be read as references to “Termination Delivery Units”. In addition, notwithstanding anything
to the contrary in the Equity Definitions, Deutsche may, in whole or in part, deliver securities comprising Termination Delivery Units in certificated
form to Counterparty in lieu of delivery through the Clearance System.
 
“Termination Delivery Unit” means one Share or, if the Shares have changed into cash or any other property or the right to receive cash or any
other property as the result of an Insolvency, Nationalization or Merger Event, a unit consisting of the number or amount of each type of property
received by a holder of one Share (without consideration of any requirement to pay cash or other consideration in lieu of fractional amounts of any
securities) in such Insolvency, Nationalization or Merger Event, as determined by the Calculation Agent.  If such Insolvency, Nationalization or
Merger Event involves a choice of consideration to be received by holders, the Calculation Agent shall determine the composition of such
consideration in a commercially reasonable manner.
 
Regulation M.  Counterparty is not on the date hereof engaged in a distribution, as such term is used in Regulation M under the Exchange Act, of
any securities of Counterparty, other than a distribution meeting the requirements of the exception set forth in Sections 101(b)(10) and 102(b)(7) of
Regulation M under the Exchange Act.  Counterparty shall not, until the second Scheduled Trading Day immediately following the Effective Date,
engage in any such distribution.
 
No Material Non-Public Information.  Counterparty represents and warrants to Deutsche that it is not aware of any material nonpublic information
concerning itself, the Shares or option contracts related to the Shares.
 
Right to Extend.  Without duplication of any other adjustment that Deutsche may make hereunder, Deutsche may in a commercially reasonable
manner postpone any potential Exercise Date or Settlement Date or postpone or extend any other date of valuation or delivery with respect to some
or all of the relevant Note Hedging Units (in which event the Calculation Agent shall make appropriate adjustments to the Settlement Amount for
such Note Hedging Units), if Deutsche determines, in its commercially reasonable discretion, that (a) a Regulatory Disruption has occurred or
(b) such extension is reasonably necessary to (i) preserve Deutsche’s hedging or hedge unwind activity hereunder in light of existing liquidity
conditions or (ii) enable Deutsche to effect purchases of Shares in connection with its hedging, hedge unwind or settlement activity hereunder in a
manner that would, if Deutsche were the Issuer or an affiliated purchaser of the Issuer, be in compliance with applicable legal, regulatory or self-
regulatory requirements, or with related policies and procedures applicable to Deutsche. “Regulatory Disruption” shall mean any event that
Deutsche reasonably determines makes it necessary with regard to any legal, regulatory or self-regulatory requirements or related policies and
procedures, for Deutsche to refrain from or decrease any market activity in connection with the Transaction. If Deutsche makes any postponement or
extension pursuant to this paragraph, Deutsche shall provide written notice to Counterparty containing a reasonable justification therefor.
 
Transfer or Assignment.  Counterparty may not transfer any of its rights or obligations under the Transaction without the prior written consent of
Deutsche.  For the avoidance of doubt, Deutsche may condition its consent on any of the following, without limitation: (i) the receipt by Deutsche of
opinions and documentation reasonably satisfactory to Deutsche in connection with such transfer, (ii) such transfer being effected on terms
reasonably satisfactory to Deutsche with respect to any legal and regulatory requirements relevant to Deutsche, (iii) the transferee being a United
States person (as defined in the Internal Revenue Code of 1986, as amended), (iv) that, in Deutsche’s reasonable determination, Deutsche will not be
required, as a result of such transfer, to pay the transferee an amount under Section 2(d)(i)(4) of the Agreement greater than the amount, if any, that
Deutsche would have been required to pay to Counterparty in the absence of such transfer, (v) that, in Deutsche’s reasonable determination, no Event
of Default, Potential Event of Default or Termination Event will occur as a result of such transfer and (vi) that Counterparty will continue to be
obligated to provide notices hereunder
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relating to the Convertible Notes and will continue to be obligated under the provisions set forth under “Disposition of Hedge Shares” and
“Repurchase Notices” herein.  In addition, Deutsche may transfer or assign all or a portion of its Note Hedging Units hereunder at any time without
the consent of Counterparty to (x) any of its affiliates that has a long term rating of unsecured, unsubordinated indebtedness that is equal to or better
than Deutsche’s at the time of such transfer or assignment or (y) any third party with a rating (or whose guarantor has a rating) for its long term,
unsecured and unsubordinated indebtedness of A+ or better by Standard & Poor’s Ratings Services or its successor (“S&P”), or A1 or better by
Moody’s Investors Service, Inc. or its successor (“Moody’s”) or, if either S&P or Moody’s ceases to rate such debt, at least an equivalent rating or
better by a substitute agency rating mutually agreed in good faith by Counterparty and Deutsche.
 
If, as determined in Deutsche’s sole discretion, (a) at any time (1) the Section 16 Equity Percentage exceeds 8% or (2) Deutsche, Deutsche Group (as
defined below) or any person whose ownership position would be aggregated with that of Deutsche or Deutsche Group (Deutsche, Deutsche Group
or any such person, a “Deutsche Person”) under any federal, state or local (including non-U.S.) laws, rules, regulations or regulatory orders, or any
organizational documents or contracts of Counterparty that are, in each case, applicable to ownership of Shares (“Applicable Restrictions”), owns,
beneficially owns, constructively owns, controls, holds the power to vote or otherwise meets a relevant definition of ownership, or could be
reasonably viewed as meeting any of the foregoing, in excess of a number of Shares equal to (x) the number of Shares that would give rise to
reporting, registration, filing or notification obligations or other requirements (including obtaining prior approval by a state, federal or non-U.S.
regulator) of a Deutsche Person, or could result in an adverse effect on a Deutsche Person, under Applicable Restrictions, as determined by Deutsche
in its reasonable discretion, and with respect to which such requirements have not been met or the relevant approval has not been received minus
(y) 1% of the number of Shares outstanding on the date of determination (either such condition described in clause (1) or (2), an “Excess Ownership
Position”), and (b) Deutsche is unable, after commercially reasonable efforts, to effect a transfer or assignment on pricing and terms and within a
time period reasonably acceptable to it of all or a portion of this Transaction pursuant to the preceding paragraph such that an Excess Ownership
Position no longer exists, Deutsche may designate any Scheduled Trading Day as an Early Termination Date with respect to a portion (the
“Terminated Portion”) of this Transaction, such that an Excess Ownership Position no longer exists following such partial termination.  In the event
that Deutsche so designates an Early Termination Date with respect to a portion of this Transaction, a payment shall be made pursuant to Section 6 of
the Agreement as if (i) an Early Termination Date had been designated in respect of a Transaction having terms identical to this Transaction and a
Number of Note Hedging Units equal to the Terminated Portion, (ii) Counterparty shall be the sole Affected Party with respect to such partial
termination and (iii) such Transaction shall be the only Terminated Transaction (and, for the avoidance of doubt, the provisions set forth under the
caption “Alternative Calculations and Deutsche Payment on Early Termination and on Certain Extraordinary Events” shall apply to any amount that
is payable by Deutsche to Counterparty pursuant to this sentence).  The “Section 16 Equity Percentage” as of any day is the fraction, expressed as a
percentage, (A) the numerator of which is the number of Shares that Deutsche and any of its affiliates subject to aggregation with Deutsche for
purposes of the “beneficial ownership” test under Section 13 of the Exchange Act and all persons who may form a “group” (within the meaning of
Rule 13d-5(b)(1) under the Exchange Act) with Deutsche (collectively, “Deutsche Group”) “beneficially own” (within the meaning of Section 13 of
the Exchange Act) without duplication on such day (or to the extent that the equivalent calculation under Section 16 of the Exchange Act and the
rules and regulations thereunder results in a higher number, such number) and (B) the denominator of which is the number of Shares outstanding on
such day.
 
Designation by Deutsche.  Notwithstanding any other provision in this Confirmation to the contrary requiring or allowing Deutsche to purchase,
sell, receive or deliver any shares or other securities to or from Counterparty, Deutsche may designate any of its affiliates to purchase, sell, receive or
deliver such shares or other securities and otherwise to perform Deutsche’s obligations in respect of the Transaction and any such designee may
assume such obligations.  Deutsche shall be discharged of its obligations to Counterparty to the extent of any such performance.
 
Matters Related to Agent.  Each party agrees and acknowledges that (i) Agent acts solely as agent on a disclosed basis with respect to the
Transaction, and (ii) Agent has no obligation, by guaranty, endorsement or otherwise, with respect to the obligations of either Counterparty or
Deutsche hereunder, either with respect to the
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delivery of cash or Shares, either at the beginning or the end of the Transaction.  In this regard, each of Counterparty and Deutsche acknowledges
and agrees to look solely to the other for performance hereunder, and not to Agent.
 
Severability; Illegality.  Notwithstanding anything to the contrary in the Agreement, if compliance by either party with any provision of the
Transaction would be unenforceable or illegal, (a) the parties shall negotiate in good faith to resolve such unenforceability or illegality in a manner
that preserves the economic benefits of the transactions contemplated hereby and (b) the other provisions of the Transaction shall not be invalidated,
but shall remain in full force and effect.
 
Waiver of Jury Trial.  EACH PARTY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT
MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY SUIT, ACTION OR PROCEEDING RELATING TO THE TRANSACTION.  EACH
PARTY (I) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF THE OTHER PARTY HAS REPRESENTED,
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF SUCH A SUIT, ACTION OR
PROCEEDING, SEEK TO ENFORCE THE FOREGOING WAIVER AND (II) ACKNOWLEDGES THAT IT AND THE OTHER PARTY HAVE
BEEN INDUCED TO ENTER INTO THE TRANSACTION, AS APPLICABLE, BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS
AND CERTIFICATIONS PROVIDED HEREIN.
 
Wall Street Transparency and Accountability Act.  In connection with Section 739 of the Wall Street Transparency and Accountability Act of
2010 (“WSTAA”), the parties hereby agree that neither the enactment of WSTAA or any regulation under the WSTAA, nor any requirement under
WSTAA or an amendment made by WSTAA, shall limit or otherwise impair either party’s otherwise applicable rights to terminate, renegotiate,
modify, amend or supplement this Confirmation or the Agreement, as applicable, arising from a termination event, force majeure, illegality,
increased costs, regulatory change or similar event under this Confirmation, the Equity Definitions incorporated herein, or the Agreement (including,
but not limited to, rights arising from Change in Law, Hedging Disruption, Increased Cost of Hedging, an Excess Ownership Position, or Illegality
(as defined in the Agreement)).
 
Agreements and Acknowledgements Regarding Hedging. Counterparty understands, acknowledges and agrees that: (A) at any time on and prior
to the Expiration Date, Deutsche and its affiliates may buy or sell Shares or other securities or buy or sell options or futures contracts or enter into
swaps or other derivative securities in order to adjust its hedge position with respect to the Transaction; (B) Deutsche and its affiliates also may be
active in the market for Shares other than in connection with hedging activities in relation to the Transaction; (C) Deutsche shall make its own



determination as to whether, when or in what manner any hedging or market activities in securities of Issuer shall be conducted and shall do so in a
manner that it deems appropriate to hedge its price and market risk with respect to the “Daily VWAP”; and (D) any market activities of Deutsche and
its affiliates with respect to Shares may affect the market price and volatility of Shares, as well as the “Daily VWAP”, each in a manner that may be
adverse to Counterparty.
 
Early Unwind.  In the event the sale of the “Firm Securities” (as defined in the Purchase Agreement) is not consummated with the initial purchasers
thereof for any reason by the close of business in New York on May 21, 2013 (or such later date as agreed upon by the parties) (May 21, 2013 or
such later date as agreed upon being the “Early Unwind Date”), the Transaction shall automatically terminate (the “Early Unwind”) on the Early
Unwind Date and (a) the Transaction and all of the respective rights and obligations of Deutsche and Counterparty under the Transaction shall be
cancelled and terminated and (b) each party shall be released and discharged by the other party from and agrees not to make any claim against the
other party with respect to any obligations or liabilities of the other party arising out of and to be performed in connection with the Transaction either
prior to or after the Early Unwind Date; provided that Counterparty shall purchase from Deutsche on the Early Unwind Date all Shares purchased by
Deutsche or one or more of its affiliates.  The amount payable by Counterparty shall be Deutsche’s (or its affiliates) actual cost of such Shares and
shall be paid in immediately available funds on the Early Unwind Date.  Deutsche and Counterparty represent and acknowledge to the other that,
subject to the proviso included in the second preceding sentence, upon an Early Unwind, all obligations with
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respect to the Transaction shall be deemed fully and finally discharged.

 
Payment by Counterparty. In the event that, following payment of the Premium, (i) an Early Termination Date occurs or is designated with respect
to the Transaction as a result of a Termination Event or an Event of Default (other than an Event of Default or Termination Event within
Counterparty’s control) and, as a result, Counterparty owes to Deutsche an amount calculated under Section 6(e) of the Agreement, or
(ii) Counterparty owes to Deutsche any amount under “Consequences of Merger Events” above (other than as a result of a Merger Event that
resulted from an event or events within Counterparty’s control), such amount shall be deemed to be zero.
 
Governing Law; Jurisdiction:        THIS CONFIRMATION AND ANY CLAIM, CONTROVERSY OR DISPUTE ARISING UNDER OR
RELATED TO THIS CONFIRMATION SHALL BE GOVERNED BY THE LAWS OF THE STATE OF NEW YORK.  THE PARTIES HERETO
IRREVOCABLY SUBMIT TO THE EXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF NEW YORK AND THE UNITED
STATES COURT FOR THE SOUTHERN DISTRICT OF NEW YORK IN CONNECTION WITH ALL MATTERS RELATING HERETO AND
WAIVE ANY OBJECTION TO THE LAYING OF VENUE IN, AND ANY CLAIM OF INCONVENIENT FORUM WITH RESPECT TO, THESE
COURTS.

 
Contact information. For purposes of the Agreement (unless otherwise specified in the Agreement), the addresses for notice to the parties shall be:
 
(a) Counterparty
 

VIVUS, Inc.
1172 Castro Street
Mountain View, CA 94040
Attention: Timothy E. Morris
  
Telephone: 650-934-5200
Fax: 650-934-5389
  
with a copy to:

 

  
VIVUS, Inc.
1172 Castro Street
Mountain View, CA 94040
Attention: John L. Slebir
  
Telephone: 650-934-5200
Fax: 650-934-5389
 

(b) Deutsche
 

Deutsche Bank AG, London Branch
c/o Deutsche Bank Securities Inc.
60 Wall Street
New York, NY 10005
Attention: Andrew Yaeger
  
Telephone: (212) 250-2717
Email: Andrew.Yaeger@db.com
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with a copy to:
 
Deutsche Bank AG, London Branch
c/o Deutsche Bank Securities Inc.



60 Wall Street
New York, New York 10005
Attention: Faiz Khan
  
Telephone: (212) 250-0668
Email: Faiz.Khan@db.com
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This Confirmation may be executed in several counterparts, each of which shall be deemed an original but all of which together shall constitute one and the
same instrument.
 
Counterparty hereby agrees to check this Confirmation and to confirm that the foregoing correctly sets forth the terms of the Transaction by signing in the
space provided below and returning to Deutsche a facsimile of the fully-executed Confirmation to Deutsche at 44 113 336 2009.  Originals shall be provided
for your execution upon your request.
 
We are very pleased to have executed the Transaction with you and we look forward to completing other transactions with you in the near future.
 
Very truly yours,
 
DEUTSCHE BANK AG, LONDON BRANCH
 
By: /s/ Lars Kestner

 

 

Name: Lars Kestner
 

 

Title: Managing Director
 

   
By: /s/ Michael Sanderson

 

 

Name: Michael Sanderson
 

 

Title: Managing Director
 

 
DEUTSCHE BANK SECURITIES INC.,
acting solely as Agent in connection with this Transaction
 
By: /s/ Lars Kestner

 

 

Name: Lars Kestner
 

 

Title: Managing Director
 

   
By: /s/ Michael Sanderson

 

 

Name: Michael Sanderson
 

 

Title: Managing Director
 

 
Counterparty hereby agrees to, accepts and confirms the terms of the foregoing as of the Trade Date.
 
VIVUS, INC.
 
By: /s/ Leland F. Wilson

 

 

Name: Leland F. Wilson
 

 

Title: Chief Executive Officer
 

 

 
ANNEX A

 
The Cap Price and Premium for the Transaction is set forth below.
 
Cap Price:

 

USD20.00
   
Premium:

 

USD30,140,000
 

A-1



Exhibit 99.1
 

 
CONTACT:

 
VIVUS, Inc. Investor Relations: The Trout Group
Timothy E. Morris

 

Brian Korb
Chief Financial Officer

 

bkorb@troutgroup.com
650-934-5200

 

646-378-2923
 
FOR IMMEDIATE RELEASE
 

VIVUS Announces Pricing of Offering of $220 Million of 4.50% Convertible Senior Notes
 

MOUNTAIN VIEW, Calif., May 16, 2013 — VIVUS, Inc. (NASDAQ: VVUS) announced today the pricing of its offering of $220 million aggregate
principal amount of 4.50% convertible senior unsecured notes due May 1, 2020 (the “Notes”) in a private placement pursuant to Rule 144A under the
Securities Act of 1933, as amended (the “Securities Act”). VIVUS has granted to the initial purchasers a 30-day option to purchase up to an additional $30
million aggregate principal amount of the Notes. The offering is expected to close on or about May 21, 2013, subject to customary closing conditions. The net
proceeds from this offering, after deducting discounts and commissions to the initial purchasers and other offering expenses, are expected to be approximately
$213 million. VIVUS anticipates using approximately $30 million of the net proceeds from the offering to pay the cost of a capped call transaction described
below to be entered into with an affiliate of one of the initial purchasers (the “hedge counterparty”), and the remainder of the net proceeds for continued
commercialization of its products and development of its product candidates, and for general corporate purposes. If the initial purchasers exercise their option
to purchase additional Notes, VIVUS may enter into an additional capped call transaction with the hedge counterparty.
 
The Notes will bear interest at a fixed rate of 4.50% per annum, payable semiannually in arrears on May 1 and November 1 of each year, beginning on
November 1, 2013, unless earlier purchased or converted.
 
The Notes are convertible at the option of the holders at any time prior to the close of business on the business day immediately preceding November 1, 2019
only under certain conditions. On or after November 1, 2019 until the close of business on the second scheduled trading day immediately preceding the
maturity date for the Notes, holders may convert their Notes at their option at the conversion rate then in effect at any time, regardless of these conditions.
Subject to certain limitations, VIVUS will settle conversions of the Notes by paying or delivering, as the case may be, cash, shares of its common stock or a
combination of cash and shares of its common stock, at its election.
 
The initial conversion rate will be 67.3038 shares of common stock for each $1,000 principal amount of Notes, which represents an initial conversion price of
approximately $14.86 per share of common stock. The capped call transaction increases the effective conversion price of the Notes to $20.00 per share. The
conversion rate of the Notes, and the corresponding conversion price, will be subject to adjustment for certain events, but will not be adjusted for accrued
interest. In addition, following certain corporate transactions that occur on or prior to the maturity date for the Notes, VIVUS will increase the conversion rate
for a holder that elects to convert its Notes in connection with such a corporate transaction.
 
VIVUS may not redeem the Notes prior to the maturity date for the Notes, and there is no sinking fund provided for the Notes.
 
If VIVUS undergoes a fundamental change prior to the maturity date for the Notes, holders may require VIVUS to purchase for cash all or any portion of
their Notes at a fundamental change purchase price equal to 100% of the principal amount of the Notes to be purchased, plus accrued and unpaid interest to,
but excluding, the fundamental change purchase date.
 
The capped call transaction to be entered into between VIVUS and the hedge counterparty is expected generally to reduce the potential dilution and/or offset
potential cash payments in excess of the principal amount of converted Notes upon conversion of the Notes near maturity in the event that the market price of
VIVUS’s common stock, as measured under the terms of the capped call
 

 
transaction, is greater than the strike price of the capped call transaction, which initially corresponds to the conversion price of the Notes, and will be subject
to anti-dilution adjustments similar (although not identical) to those applicable to the conversion rate of the Notes. However, if the market price of VIVUS’s
common stock, as measured under the terms of the capped call transaction, exceeds $20.00 per share, which is the initial cap price of the capped call
transaction, the cash or number of shares of common stock VIVUS expects to receive upon exercise of the capped call transaction will be capped based on the
amount by which the cap price exceeds the strike price of the capped call transaction, and thus, the anti-dilutive effect of the capped call transaction will be
limited. The capped call transaction provides for exercise upon final conversion under the Notes and interim conversion dates under the Notes will not entitle
VIVUS to make corresponding exercises under the capped call transaction, but will instead result in a partial early termination of the capped call transaction.
 
VIVUS has been advised that, in connection with establishing its initial hedge of the capped call transaction, the hedge counterparty (or its affiliates) expects
to purchase VIVUS common stock and/or enter into various derivative transactions with respect to VIVUS’s common stock concurrently with, or shortly
after, the pricing of the Notes. These activities could have the effect of increasing, or reducing the size of any decrease in, the price of the Notes and/or
VIVUS’s common stock concurrently with, or shortly after, the pricing of the Notes. In addition, the hedge counterparty (or its affiliates) may modify its
hedge position by entering into or unwinding various derivative transactions with respect to VIVUS’s common stock and/or by purchasing or selling
VIVUS’s common stock or other of its securities in secondary market transactions following the pricing of the Notes and prior to the maturity date for the
Notes (and is likely to do so during any conversion period related to a conversion of the Notes). This activity could also cause or avoid an increase or a
decrease in the market price of VIVUS’s common stock or the Notes, which could affect the ability of holders of the Notes to convert the Notes and, to the
extent the activity occurs during any conversion period related to a conversion of Notes, it could affect the amount and value of the consideration that holders
of the Notes receive upon any conversion of the Notes.
 



The offering is being made to qualified institutional buyers pursuant to Rule 144A under the Securities Act. Neither the Notes nor any shares of VIVUS’s
common stock issuable upon conversion of the Notes have been or are expected to be registered under the Securities Act or under any state securities laws
and, unless so registered, may not be offered or sold in the United States or to U.S. persons except pursuant to an exemption from, or in a transaction not
subject to, the registration requirements of the Securities Act and applicable state securities laws. This press release does not constitute an offer to sell, or the
solicitation of an offer to buy, these securities, nor will there be any sale of these securities in any state or other jurisdiction in which such offer, solicitation or
sale is not permitted.
 
Certain of the statements made in this press release are forward looking, such as those, among others, relating to VIVUS’s expectations regarding its planned
use of proceeds and satisfaction of closing conditions related to the offering. Actual results or developments may differ materially from those projected or
implied in these forward-looking statements. There can be no assurance that VIVUS will be able to complete the offering on the anticipated terms, or at all.
Additional risks and uncertainties relating to VIVUS and its business can be found under the heading “Risk Factors” in VIVUS’s Quarterly Report on
Form 10-Q for the quarterly period ended March 31, 2013, which is on file with the Securities and Exchange Commission. VIVUS disclaims any intention or
obligation to update or revise any forward-looking statements, whether as a result of new information, future events or otherwise.
 

VIVUS, Inc. 1172 Castro Street, Mountain View, CA 94040   Tel 650-934-5200   Fax 650-934-5389   www.vivus.com
 


